





Vol. 62 


CENTRAL LAW JOURNAL. 6 








Central Law Journal. 








ST. LOUIS, MO., JANUARY 26, 1906. 








THE SOUTHERN LAWYER — A STUDY AS TO 
VALUE OF COURTESY. 


In one of our leading periodicals, much 
was recently said of the success of southern 
men in New York, and the cause for it was 
attributed in a large degree to their courteous 
manners. The editor of this Journal has re- 
cently visited’ Birmingham, Alabama, and a 
few other cities in the southern states, and is 
quite convinced that this conclusion is in ut- 
most accordance with the facts. 

There is no other section of the country 
where a stranger is received with such cour- 
tesy as in the south. There are other sec- 
tions where he is shown courtesies, but there 
is a certain lack about them when compared 
to those extended by the southern people 
which is quite noticeable. The full measure 
of unassuming courtesy is nowhere filled out 
asin the south, and no one recognizes this 
truth more fully and candidly than the north- 
ern man traveling through the south. 

These characteristics are found in their 
perfection among the southern lawyers. A 
very large portion of the southern lawyers 
are graduates of some college and law school 
of the southland, where these principles of 
courtesy are exalted in the minds of the stu- 
dent. A judge of one of the higher courts 
in the middle states remarked on one occasion 
to the writer that, ‘‘the finest and best be- 
haved body of young men he had ever met 
was a graduating law class of the University 
of Virginia.’’ The polite deference of the 
younger men of the south for their elders, 
was a noticeable characteristic. It was this 
with which he was so much charmed. In 
these southern schools and with the southern 
environments and ideals the successful south- 
erners of New York have had their educations. 

Few things are more important in the edu- 
cation of young lawyers especially than the 
development of good manners. Good man- 
ners will win many a narrowly contested case ; 
they serve to win that undercurrent of human 
sentiment that in the last analysis uncon- 
sciously bends the human mind in the 
direction} of its own desires. A gruff man 





will often win a good case but a polite man 
will more often win a doubtful one. Human 
nature would have to be made over were a 
different result to be the rule rather than the 
exception. 

A southern lawyer said to the writer: ‘‘We 
are not so much concerned here about the 
accumulation of great wealth; our section of 
the country affords a plenty of the good 
things of this life; to share in these, to be 
able to help a friend or’ neighbor in need, to 
aid in the work of the churches and share in 
the works which tend to uplift humanity, 
make life worth living here and the majority 
of us are satisfied to live with such surround- 
ings rather than to seek greater wealth in the 
larger cities.’’ He said he ‘‘much preferred 
his own section and its surroundings, its 
social relationships which regard rather the 
genuine in women and men than the artifi- 
cial. These artificial standards of metro- 
politan society result in the development of 
people of great wealth it is true, but a people 
who are never satisfied, whose environments 
produce the Hydes, the McCurdys, the Mc- 
Calls, the Depews and a class of nervous 
seekers after pleasure and power among 
whom the best of social life can not develop.’’ 
This criticism is not an extravagant one, 
for surely the flowers and fruits worth while 
grow where the simple life is lauded and 
where beauties of mind and heart are en- 
throned in minds and hearts of beauty. 


What is here said of the southern lawyer is 
not intended to be at the expense of lawyers 
of other sections who are equally as courteous 
and have equally as high ideals. Indeed, in 
other respects other sections have even higher 
ideals, but in the southland we seem to havea 
section where courtesy is the rule, not the ex- 
ception, where from some indefinable cause 
courtesy seems to be native to the soil,an active 
principle in the air, or something of that sort. 
We have sought also, by this reference to the 
subject of courtesy, to call attention to the im- 
portance of this often-neglected grace of good 
manners as a valuable asset to the lawyer 
rather than as an adornment or a luxury ; to 
point out its high place in every correct code 
of professional ethics and its tendency to make 
the profession of the law that of the gen- 
tleman rather than that of the trader of mer- 
chandise, a congenial profession for men who 

steem the society and regard of their fellow- 
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man and especially of the men of their own 
profession more highly than the unutterable 
drudgery of accumulating wealth by commer- 
cial methods. 











OF IMPORTANT DECISIONS. 


MASTER AND SERVANT—DISCHARGE OF SER- 
VANT FOR DISOBEDIENCE.—Of course a servant 
may be discharged for insubordination. But an 
interesting question has sometimes arisen 
whetber the court or the jury should pass on the 
question whether the order of the master which 
was disobeyed was reasonable or not. In the re- 
cent case of Costet v. Jeantet, 95 N. Y. Supp. 
638, the court holds that such a question is for 
the court to determine, and, in the particular 
case, holds specifically, that where a contract of 
employment required the servant, when not 
traveling, to be at the employers’ store and as- 
sist therein, it is a good defense to an action for 
unlawful discharge that the servant disobeyed 
orders to attend the store at 8 o’clock in the 
morning, and refused to attend at that hour, or 
earlier than 9 o’clock. 

In this case the court instructed the jury to find 
for plaintiff if the order of the defendant which 
the plaintiff is alleged to have disobeyed were 
found to be unreasonable. This instruction the 
appellate division of the New York Supreme 
Court concludes to be error and says: ‘In the 
manner in which this case was left to the jury, it 
is plain that, although the special question was 
withdrawn from their consideration, yet it was 
submitted to them to determine, not whether as 
matter of fact the plaintiff was discharged be- 
cause of disobedience of a reasonable order, but 
whether that order was in itself reasonable, and 
in this view the case went to the jury on an im- 
proper presentation. It is well settled in the law 
that, where an employee seeks to recover for an 
unlawful discharge from his employment, it is a 
good defense to his action that he has been 
guilty of disobedience of lawful and reasonable 
orders of his employer, or that he has in some 
other way by his acts given just cause for his dis- 
charge. It was shown in evidence that the store 
of the defendants was open every day at 7:30 in 
the morning and closed at 5:30 in the afternoon. 
There were ten employees in the store, all of 
whom were there at 7:30 o’clock in the morning, 
except the bookkeeper. The plaintiff had been 
in the employment of the defendants before Jan- 
uary 1, 1901. The proprietors of the establish- 
ment, or the members of the firm, were always 
there at 7 o’clock. The plaintiff was under ob- 
ligation, according to his contract, when not 
traveling, to be at the store and assist therein. 
In this case it should not have been left to the 
jury to say whether the requirement of the de- 
fendants was a reasonable one. On the whole 
proof it was for the court to say whether it was 
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or not. As was remarked in Jerome v. Queen 
City Cycle Co., 163 N. Y. 352, 57 N. E. Rep. 485: 
‘Courts will not permit juries to guess or specu- 
late, when from the undisputed evidence it is ap- 
parent that the order of the master was reason- 
able and that the servant was guilty of insubor- 
dination.” Where the fact of disobedience is in 
dispute, itis, of course, a matter for the jury. 
Here there is no dispute that the plaintiff refused 
to attend at the time required by his employer. 
In Tullis v. Hassell, 54 N. Y. Supp. 391, which 
was an action for damages for a wrongful dis- 
charge of the plaintiff, who had contracted to 
give his time and best efforts to the business of 
the defendant, it appeared that the defendant 
wrote the plaintiff that he required him to report 
at the office every morning at 9 o’clock, and 
again between 5 and 6 o’clock in the evening, and 
report the work done during the day. The 
plaintiff disobeyed this requirement. The jury 
were instructed to find wheiler the command 
was reasonable, and the court on appeal held 
that it was of a kind that the defendant might 
give at his pleasure, whether it was for his inter- 
est or not; and the jury could not find that the 
command was unreasonable. Where an order is 
given to an employee, and he disobeys it, his 
employer having an undoubted right to direct 
the times and manner in which service shall be 
performed, provided there is no specific agree- 
ment with relation thereto, the right of the em- 
ployer to discharge for such disobedience follows 
necessarily. Ifthis were not so, as was well said 
in the case of Jerome v. Queen City Cycle Co., 
supra, the position of employer and employee 
would be reversed. The defendants had the 
right to control their own business and to give 
proper directions to their employees with respect 
to the time of their attendance. Where a servant 
defies the proper direction of the master, he sets 
to his fellow servants an example of insubordin- 
ation which may seriously affect that master’s 
business.”’ 





PARENT AND CHILD—RIGHT OF MOTHER TO 
BRING ACTION FOR ENTICING CHILD FROM 
HOME WHILE HUSBAND Is LIVING.—It has some- 
times been confusing to trial courts to determine 
whether a mother has a right to bring those var- 
ious actions in behalf of a child which the com- 
mon law or the statute gives to the parent. A 
recent decision by the Court of Appeals of Ken- 
tucky in the case of Soper v. Igo, Walker & Co., 
89 S. W. Rep. 538, settles this question by an- 
nouncing the general rule that the husband if 
living, is the only ‘*parent’’ who can sue in such 
cases, and holding specifically that an action for 
damages for enticing a minor to leave and remain 
away from his home cannot be maintained by his 
mother, where the father is alive and resides with 
her. . 

The opinion of the court in this case is a 
valuable commentary on the rule to be observed 
in this class of cases. The court said: ‘The 
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only question involved on this appeal is whether 
the mother can maintain an action like this when 
her husband and the father of her child is alive 
and resides with her. Ever since the marriage 
relation existed, the law has recognized the hus- 
band as the head of the family and enjoined 
upon him the duty of maintaining, educating, 
and protecting his children, and in return for 
these duties he is entitled to their services, 
and it has always been the law that, if any 
one wrongfully abducts froin the father one 
of his children, he can maintain ¢n action against 
the wrongdoer for damages, based upon the prin- 
ciple that the father has the right to the services 
ot his child, it matters not whether the child ren- 
ders such services, and, having such a right upon 
which to base his action, he is not confined in a 
recovery to the loss of services alone, but may 
recover damages for injury to his feelings and 
the loss of the companionship of his child. We 
have been unable to find any case where a mother 
has been permitted to recover where her husband 
was alive and residing with her. It is true her 
suffering may be as great or greater than that of 
her husband in being separated from her child, 
but the law has never recognized her right to 
the services of the child as against the right of 
the husband so long as they are living together. 
[tis contended that they both should be permitted 
to sue and recover—the wife for her mental suf- 
fering, and the husband for loss of service and 
also mental suffering. This appears plausible; 
but the rule against it has existed for so long that 
it should not be changed, except by legislative 
enactment. If this court should sustain appel- 
lant’s contention, and change the rule, and per- 
mit the appellant to recover in this action, it 
would, in effect, permit not only the mother, but 
the brothers and sisters of the child each to re- 
cover damages for mental sufferings and loss of 
companionship. In the case of Jones and Gully 
v. Tevis,4 Litt. 25,14 Am. Dec. 98, the court 
said: ‘* * * The parent is bound to main- 
tain, to protect, and to educate his children, and 
in return he is entitled to their obedience and 
service. It is upon this principle he has been al- 
lowed to maintain an action for a loss of service, 
occasioued by beating or imprisoning his child, 
* * * and upon the same principle he must 
have aright to recover for a loss of service oc- 
casioned by the abduction of hischild. Theright 
to maintain an action for injuries of this sort no 
doubt belongs exclusively to the father during 
his life; but after his death, the mother, being 
the only parent, is in contemplation of law guar- 
dian by nature to the children, in which relation 
she is bound to them by the same duties, and has 
in them the same rights, as the father during his 
life.’ *’ 





SALES— WAIVER OF RIGHT TO RESCIND.—It 18 
a well known rule that when a vendee discovers 
the fraud of his vendor and, nevertheless, says 
nothing but continues to use the property pur- 
chased, he will be presumed to have waived his 





right to rescind. But where the vendor men- 
tions the fraud to the vendee, and tbe latter says 
he will make it right, this might seem to make an 
exception to the general rule. The Supreme 
Court of Vermont, however, refuses to make an ex- 
ception even in such cases, and holds in the recent 
case of Ward v. Marvin, that where the buyer of 
a horse, after discovering fraud of the seller, and 
after being assured by the seller that, if the 
horse was not as represented, he would make it 
right, continued to use the horse as his own, he 
thereby waived his right to rescind the contract. 
The court in the course of a well considered 
opinion says: ‘The plaintiff could not treat the 
contract as subsisting after he discovered the 
fraud and afterwards avoid it. Upon discovering 
the fraud, he had his election to affirm or dis- 
affirm the contract. He could not do both, and, 
when he has once made his election to affirm, 
the law requires that he adhere to it. Barrett v. 
Tyler, 76 Vt. 108, 56 Atl. Rep. 534. His conduct 
in continuing to use and treat the horse as his 
own after the discovery of all the essential fea- 
tures of the fraud amounted to an election to 
recognize the contract as binding, and precluded 
a subsequent rescission. 1 Benj. Sales, § 675; 
Cookingham v. Dusa, 41 Kan. 229,21 Pac. Rep. 
95; Downer v. Smith, 32 Vt. 1,76 Am. Dec. 148; 
Barrett v. Tyler, supra. It is urged that the 
plaintiff was induced to act as he did by the con- 
duct of the defendant. He was induced to de- 
lay action by the defendant’s assurance that he 
would make it right if the horse was not as rep- 
resented, and, so far as the delay thus caused is 
concerned, it would excuse him, if in the opinion 
of the jury it was not unreasonable. But he did 
more than delay. He continued to work the 
horse, and his continued use of the horse was 
not so induced by the defendant. ‘There was 
nothing in the defendant’s statement or conduct 
that can be construed as a permission to use the 
property during the time negotiations for a 
settlement were pending. Tbe defendant said 
he would make it right if the horse was not as 
represented; and that is all there was to the 
statement. In working the horse after that, the 
plaintiff must be held to have acted voluntarily, 
and, having dealt with the horse as his own 
after fully discovering the fraud practiced upon 
him, he waived his right to rescind. Tarking- 
ton v. Purvis (Ind. Sup.), 25 N. E. Rep. 879, 9 L. 
R. A. 607.” 

A recent case from Kentucky, however, holds 
on the contrary, that where a written contract for 
the sale of a machine contained a warranty of 
quality, but before the purchaser signed the pur- 
chase money notes he complained of a defect in 
the machinery, and the seller’s agent promised to 
remedy any defects, and on the faith of such 
promise the purchaser signed the notes, but the 
machine was not made satisfactory, the purchaser 
was entitled to rescind, though he continued to 
use the machine with knowledge of its defective- 
ness. Nichols & Shepard Co. v. Caldwell, 26 Ky. 
Law Rep. 136, 80 S. W. Kep. 1099. 
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MUNICIPAL ORDINANCES AND CON- 
TRACTS FOR THE REMOVAL AND 
DISPOSITION OF GARBAGE, ETC., 
INVOLVING THEIR REASONABLE- 
NESS, RESTRAINT OF TRADE AND 


MONOPOLY, AND INTERFERENCE 
WITH PROPERTY AND PERSONAL 
RIGHTS. 





I. The Preservation of the Public Health as Basis 
of the Exercise of Power to Remove Garbage, 
ete. 


2. Regulations for the Removal and Disposition of 
Garbage, ete., must be Reasonable. 


3. When Regulations for Garbage Removal and 
Disposition are in Restraint of Trade or Create 
Monopoly. 


4. Same—Judicial Decisions Considered—Right of 
Property. 
5. Conclusion. 


During the past few years the courts have 
been called upon to pass upon municipal or- 
dinances and other regulations and contracts 
relating to the collection and disposal of garb- 
age, offal, etc., involving certain restrictions 
or discriminative features or provisions in re- 
straint of trade, sometimes involving mon- 
opolies and special privileges. The power 
and propriety of providing for the collection 
and removal of garbage and refuse matter, 
necessarily incident to dense settlements of 
people, on the part of the public authorities, 
have never been denied. Yet, as appears 
from the numerous judicial decisions on the 
subject, certain objectionable features in the 
method of regulation have been pointed out 
from time to time which has resulted in ju- 
dicial condemnation of the plan adopted, in 
whole, or in part. Thus such regulations 
have been held unconstitutional or void, (1) 
because found to be in restraint of trade, or 
(2) because unreasonable, or (3) because 
they create a monopoly or confer special and 
exclusive privileges on a designated person, 
firm or corporation, or (4) because they con- 
stitute an unwarrantable interference with 
the rights of the owners of private property. 
Oftentimes regulations of this character pres- 
ent many close and interesting legal proposi- 
tions, and, as a result judicial decisions on 
the subject are not entirely harmonious. 

1. The Preservation of the Public Health 
as Basis of the Exercise of Power to Remove 
Garbage, etc.—The general power of the state 
to enact laws designed to promote public 





health and prevent disease is undoubted. 
Such laws are justified by what is character- 
ized as the police power, which is the sover- 
eign right of the state to provide for the 
safety, protection, health, comfort, morals 
and general welfare of the public. This 
power has often been stated by the courts, in 
general terms, as ‘‘that power under which 
everything necessary to the protection of the 
property of the citizen and the health, and 
comfort of the public may be done.’’! The 
extent and limitation of the power has never 
been judicially ascertained. The vast variety 
of conditions and circumstances which govern 
its applications preclude a precise definition 
which will fit every concrete case presented 
for adjudication.? As stated by Chief Just- 
ice Shaw, in an early Massachusetts case, 
which has often been quoted: ‘‘It is much 
easier to perceive and realize the existence 
and services of this power than to mark its 
boundaries or prescribe limits to its exer- 
cise.’’® ‘‘It is always easier,’’ remarked the 
Supreme Court of the United States in a lead- 
ing case, ‘‘to determine whether a particular 
case comes within the general scope of the 
power, than to give an abstract definition of 
the power itself which will be m all respects 
accurate.’’* All persons and property with- 
in the jurisdiction of the anthority exercising 
this power are subject to it,® and this power 
is sufficiently comprehensive to embrace new 
subjects as conditions demand. Under our 
system all rights of property are held subject 
to such reasonable control and regulation of 
the mode of keeping and use as the legisla- 
ture, under the police power vested in them 
by the constitution of the state, may think 
necessary for the prevention of injuries to the 
rights of others and the security of the public 
health. Or, as the principle is sometimes 
succinctly stated: All property in this coun- 
try is held under the implied obligation that 
the owners’ use of it shall not be injurious to 
the community. °® 


1 Harmon v. Chicago, 110 Ill. 400, 408. 

2 State v. Yopp, 97 N. Car. 477, 2 Am. St. Rep. 305, 
2S. E. Rep. 458. 

= Commonwealth v. Alger, 7 Cush. (Mass.) 53, 85, 
approved in Commonwealth v. Bearse, 132 Mass. 542, 
546, 42 Am. Rep. 450. 

4 Stone v. Mississippi, 101 U. 8. 815. 

5 Lacey v. Palmer, 93 Va. 159, 57 Am. St. Rep. 795, 
24S. E. Rep. 930; Beer Co. v. Massachusetts, 97 U. S. 
25; Thorpe v. Rutland & Burlington R. R. Co., 27 
Vt. 140, 62 Am. Dec. 625. 

6 Mugler v. Kansas, 123 U. S. 623; Foster v. Kansas, 
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It has often been held that property which 
constitutes a nuisance or which is or may be- 
come a menace to public health may be de- 
stroyed.’ The doctrine is thus broadly stated 
by Gray, J.: ‘‘In the exercise of this power 
the legislature may not only provide that cer- 
tain kinds of property (either absolute or 
when held in such manner or under such cir- 
cumstances as to be injurious, dangerous or 
noxious) may be seized and confiscated, upon 
legal process, after notice and hearing, but 
may also when necessary to insure the public 
safety, authorize them to be summarily de- 
stroyed by the municipal authorities, without 
previous notice to the owner, as in the fami- 
liar cases of pulling down buildings to prevent 
the spreading of conflagrations or the impend- 
ing fall of the buildings themselves, throwing 
over board decaying or infected food or abat- 
ing other nuisances dangerous to health.’’® 
The destruction of property which is itself a 
public nuisance, or which may become such, 
and consequently detrimental to public 
health, or the prohibition of its use in a par- 
ticular way which affects disastrously the 
best interests of the public, whereby its value 
may become depreciated, in the exercise of 
the police power. is entirely different from 
taking property for public use or from depriv- 
ing a person of his property without due 
process of law.® These general principles, 
firmly established in our jurisprudence, should 
be borne in mind constantly in considering 
the validity of regulations looking to the re- 
moval of garbage, offal and other refuse mat- 
ter, as well as in the enforcement of all health 
and sanitary regulations. No more impor- 
tant obligation is confided to public authori- 
ties than the conservation of the public health 
and safety. A wide discretion 1s conceded 


such authorities by judicial opinions. It has 
112 U. S. 201; Kidd v. Pearson, 128 U.S. 1; State v. 
Speyer, 67 Vt. 504,48 Am. St. Rep. 822, 29 L. R. A. 


578, 32 Atl. Rep. 476. 

7 Lawton y. Stelle, 152 U. S. 188; Boehm v. Balti- 
more, 61 Md. 259, 264; Train v. Boston Disinfecting 
Co., 144 Mass. 523, 11 N. E. Rep. 929; Fisher v. Mc- 
Girr, 1 Gray, 1,61 Am. Dec. 381; N. & O. H.C. Ry. 
Co. v. Hunt, 50 N. J. L. 308, 12 Atl. Rep. 697; Preston 
v. Drew, 33 Me. 558; Deems v. Baltimore, 80 Md. 164, 
45 Am. St. Rep. 339, 30 Atl. Rep. 648. 

8 Blair y. Forhand, 100 Mass. 186, 189, 140; Ameri- 
can Print Works v. Lawrence, 23 N. J. L. 9; Hale v. 
Lawrence, 21 N. J. L. 714, 47 Am. Dee. 190; Kellar v. 
Corpus Christi, 50 Tex. 614; Conwell v. Emerie, 2 
Ind. 35. 

9 Mugler v. Kansas, 123 U. S. 623, per Mr. Justice 
Harlan. 





never been denied that dead animals, garb- 
age, offal and refuse matter are subjects 
within the police power. The power to pre- 
serve the public health, conferred upon local 
or municipal authorities, undoubtedly gives 
implied power to pass and enforce reasonable 
ordinances and other municipal regulations 
to protect the public against offensive and 
unwholesome smells, arising from decaying 
vegetable and animal matter.!° 

2. Regulations for the Removal and Dispo- 
sition of Garbage, etc., Must be Reasonable.— 
‘*It may therefore be regarded as settled that 
reasonable municipal regulations, under the 
authority of the state, are not void as taking 
private property without just compensation. 
But the regulations must be reasonable. 
They must be reasonable to particular sub- 
ject-matter and as to method of enforce- 
ment.’’!! In an early Massachusetts vase, 
Putman, J., aptly stated the principle thus: 
‘*To arrive at a correct decision whether the 
by-law be reasonable or not regard must be 
had to its object and necessity.’’!? 

3. When Regulations for Garbage Removal 
and Disposition are in Restraint of Trade or 
Create Monopoly.—Ordinances or other mu- 
nicipal regulations or contracts having the 
effect of interfering with or restraining trade 
orcommerce are generally held to be violative 
of the general common lawrules.!* But as 
wisely suggested in an early Massachusetts 
decision: ‘‘Every regulation of trade is in 
some sense arestraint uponit; it issome clog 
or impediment, but it does not therefore fol- 
low thatit is to be vacated. Ifthe regulation 
is unreasonable it is void; if it is necessary 
for the good government of society it is 
good.’’!4 It has often been declared judi- 


10 Hagerstown v. Witmer (Md.), 39 L. R. A. 6538; 
State v. Payssan, 47 La. Ann. 1029, 47 Am. St. Rep. 
390, 17So. Rep. 481; Harrington v. Providence (R. I.), 
38 L. R. A. 305. The power to remove garbage, etc., 
carries with it the power to direct the manner of 
such removal. People v. Gordan, 81 Mich. 306, 21 
Am. St. Rep. 524, 45 N. W. Rep. 658. 

11 State v. Robb (Maine), 60 Atl. Rep. 874; Jones v. 
Sandford, 66 Me. 585; Austin v. Murray, 16 Pick. 
(Mass.) 121; Willow Springs v. Withaupt, 61 Mo. 
App. 275; People v. Armstrong, 73 Mich. 288, 16 Am. 
St. Rep. 578, 2L. R. A.721, 41 N. W. Rep. 275. 

12 In re Vandine, 6 Pick. (Mass.) 187, 191, 17 Am. 
Dee. 351. 

13 Hx parte McKenna, 126 Cal. 429, 58 Pac. Rep. 916; 
Caldwell v. Alton, 33 Ill. 416, 85 Am. Dec. 282; Sayre 
v. Phillips, 148 Pa. St. 482, 24 Atl. Rep. 76. 

14 In re Vandine, 6 Pick. (Mass.) 187, 190, 17 Am. 
Dec. 350. 
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cially that exclusive franchises or special 
privileges in the nature of monopolies cannot 
be granted by a municipal corporation,!® 
even where no express prohibition is found in 
its charter or legislative act applicable; for 
in no instance will such power be implied.!° 

In the Slaughter House Cases, the Supreme 
Court of the United States, as far back as 
1872, held that the grant of an exclusive right 
or privilege, in pursuance of the exercise of 
the police power of the state in the promotion 
of health and comfort, was not only not for- 
bidden by the fourteenth amendment of the 
federal constitution, but was clearly within 
the power of the state; nor was such a grant 
a monopoly at common law.!* ‘‘It may be 
argued,’’ suggests Prof. Freund, ‘‘that if the 
state or municipality may itself monopolize a 
business dangerous to the health or morals of 
the community, it should be allowed to em- 
ploy a private agency for the same, if more 
economical, and thus entrust the management 
of the monopolized business to an individual 
or a corporation. The monopoly would then 
be an instrument of the police power.’’!*® In 
a later case, the court expressed a doubt 
whether the particular monopoly involved in 
the Slaughter House Cases was in truth 
granted in the interest of the public heaith, 
yet the doctrine therein announced is still the 
law of this court.!® In speaking of the doc- 
trine, Prof. Freundsays: ‘‘The question of 
the validity of delegated monopolies against 
common right cannot be regarded as settled, 
but as a matter of legislative practice the 
tendency seems against them. If allowed 
it can be only upon condition that in employ- 
ing the private agency the state or munici- 
pality does not surrender its control or allow 
the private management to be made an in- 
strument of oppression. These qualifications 
were recognized in the grant of the New Or- 


15 Logan v. Pyne, 43 Iowa, 524, 22 Am. Rep. 261; 
Brenham vy. Brenham Water Co., 67 Tex. 542, 4 S. 
W. Rep. 143; Chicago v. Rumpff, 46 Ill. 90, 92 Am. 
Dec. 196; Re Brodie and Town of Bowmanville, 38 
Up. Can. Q. B. 580; Biggar, Mun. Manual of Canada, 
p. 343, sec. 330. : 

16 Kirkwood v. Meramec Highlands Co., 94 Mo. 
App. 637; Davenport v. Kleinschmidt, 6 Mont. 502, 
528,13 Pac. Rep. 249; Tuckahoe Canal Co. v. Rail- 
read Co. (Va.), 11 Leigh, 42. 

17 Slaughter House Cases, 16 Wall. (U. 8S.) 36; 
State v. Fagan, 22 La. Ann. 545. 

18 Freund, Police Power, sec. 669. 

19 New Orleans Gaslight Co. vy. Louisiana Light, etc., 
Co., 115 U. S. 650. 





leans slaughter house monopoly, which sub- 
jected the business to police regulation, limit- 
ed its charges and secured equal service to 
all. It should also be observed that the 
slaughter house monopoly was held by the 
supreme court to be revocable by the legisla- 
ture before the expiration of its term.’’?° 

4. Same—Judicial Decisions Considered 
—Right of Property.—A case determined by 
the Supreme Court of Massachusetts in 1828, 
concerned the validity of a by-law of Boston 
which prescribed that ‘‘No person shall re- 
move, cart or carry through any of the streets 
‘ of the city, any house dirt, refuse, 
offal, filth, or animal or vegetable substance 


from any of the dwellinghouses . . . in 
any cart or other vehicle unless 
- « . @ulylicensed . . . bythe 


mayor and aldermen upon such terms and 
conditions as they may deem the health, com- 
fort, convenience or interest of the city re- 
quire.’’ Here it was urged that the by-law 
was bad because in restraint of trade and be- 
cause it created a monopoly. The reasoning 
of this decision is interesting and follows: 
‘The great object of the city is to preserve 
the health of the inhabitants. To attain that, 
they wisely disregard any expense which is 
deemed to be requisite. They might prob- 
ably have these offensive substances carried 
out of the city without any expense, if they 
would permit the people from the country to 
take them away at such times and in such 
manner as would best accommodate them. 
Every one will see that if this business were 
thus managed, there would be continual mov- 
ing nuisances at all times, and in all the 
streets of the city, breaking up the streets by 
their weight and poisoning the air by their 
effluvia. It isobvious, that the object and 
interest of the city, and those of the carmen, 
in this concern, are extremely different. But 
it is contended that the city authorities may 
regulate strangers and unlicensed persons in 
regard to the number of horses and kind of 
carts to be employed, just as well as they can 
carts and the licensed persons. It seems to 
us, however, that the city authority has 
judged well in this matter. They prefer to 
employ men over whom they have an entire 
control, by night and by day, whose services 
may be always had and who will be able from 


20 Freund, Police Power, sec. 671; Butchers Union 
Co. v. Crescent City, etc., Co., 111 U. 8. 746. 
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habit to do this work in the best possible way 
and time. Practically, we think the main 
object of the city government will be better 
accomplished by the arrangement they have 
adopted, than by relying upon the labor of 
others, against whom the government would 
have no other remedy than by a suit for a 
breach of contract. The sources of contagion 
and disease will be speedily removed in small 
loads, which will not injure the pavements 
nor annoy theinhabitants. We are satisfied 
that the law is reasonable, and not only within 
the power of the government to prescribe, but 
well adapted to preserve the health of the 
city.’’?! Judge Dillon expressed the opin- 
ion that ‘‘such a by-law is not in the nature 
of a monopoly, but is founded on a wise re- 
gard for the public health.’’?? Other courts 
have held that the collection and removal of 
dead animals, not slain for food, garbage, 
offal, ete., may be forbidden by ordinance, 
without a license.** Likewise, ordinances 
or contracts granting the exclusive privilege 
of removal of dead animals, not slain for food, 
for aterm of years, to a single person or cor- 
poration, have been sustained.? In Con- 
necticut an ordinance was sustained which 
conferred on a board of health the power to 
contract with one or more persons for the 
removal of garbage and offal, and which for- 
bade all other persons to collect and transport 
such matter without a permit from the board. 
Tue court held that by such ordinance ‘‘no 
monopoly was created by which the common 
law right of citizens would be infringed 
upon.’’ Andsfurther, ‘‘there is so much of 
this kind of matter that is offensive and 
dangerous to the health of the community 
that allmay be properly made the subject of 
public supervision and control. Any 
occupation comes within the range of the po- 
lice power which is such as to be naturally 
liable to create a nuisance unless subjected 
to special regulations, whether it be conducted 
as, in effect, to create a nuisance or not. 
The prevention of nuisances is quite as im- 
portant as their abatement.’*?°® 


21 Jn re Vandine (Mass.), 6 Pick. 187, 192. 

22 Dillon, Mun. Corp. § 369. 

23 State v. Orr, 68 Conn. 101, 34 L. R. A. 279, 35 Atl. 
Rep. 770; Morgan & Co. v. Cincinnati, 9 Ohio Dee. 
280, 12 Wkly. Law Bul. (Ohio) 41. 

24 Smiley v. MacDonald, 42 Neb. 5, 47 Am. St. Rep. 
684,27 L. R. A. 541, 60 N. W. Rep. 355; Coombs v. 
MacDonald, 43 Neb. 632, 62 N. W. Rep. 41; Sanitary 
Reduction Works v. California Reduction Co., 94 
Fed. Rep. 458. 

25 State v. Orr, 68 Conn. 101, 34 L. R. A. 279, 25 Atl. 
Rep. 770. 





The Supreme Court of Indiana sustained a 
a contract made pursuant to a duly enacted 
ordinance of Indianapolis, which conferred ex- 
clusive right on the contractor to whom the 
contract had been et toremove all garbage. 
The ordinance required householders to place 
garbage in proper receptacles convenient for 
romoval and forbade any person, other than 
the contractor, to interfere with cr remove 
the same. The municipal charter conferred 
power on the city ‘‘to prevent the deposit of 
any unwholesome substances, either on pri- 
vate or public property ; compel its removal 
to designated points and to require slops, 
garbage, ashes, waste or other material to be 
removed to designated points or to require the 
occupants of premises to place them con- 
veniently for removal.’’ The court re- 
marked: ‘‘It resolves itself solely into a 
question of power and not of mere reasonable- 
ness. We recognize the rule that a muni- 
cipal corporation has no power to treat a 
thing as a nuisance which cannot be one. But 
it is equally well settled that it has the power 
to treat as a nisance a thing that from its char- 
acter, location and surroundings, may, or does 
become such. In doubtful cases where a 
thing may or may not be a nuisance, depend- 
ing upona variety of circumstances, requiring 
judgment and discretion on the part of the 
town authorities in exercising their legislative 
functions, under a general delegation of 
power like the one that we are considering, 
their action, under such circumstances, would 
be conclusive of the question.’’ The ordi- 
nance and contract were sustained on what 
the court stated to be ‘‘clearly recognized 
lines of police power, which is as broad as the 
,power of taxation, and being simply a sani- 
tary regulation, they cannot be considered as 
in the nature of confiscation or an attempt to 
create a monopoly. The provision for the 
removal of the garbage at the expense of the 
property holder is an extreme exercise of this 
power, but is an incident to its existence. 
. . « The right of removal by contract or 
otherwise being vested in the city it was for 
the common council to determine whether the 
work should be paid for out of the city treas- 
ury or by the person producing the garbage 
and their action is not subject to review here. 
It may be that tie hotel and restaurant keep- 
ers will lose money on their garbage under 
the workings of this contract, where they be- 
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fore derived a revenue, but if under this plan, 
the sources of contagion and disease will be 
more speedily and effectively removed, the 
city was empowered to make this con- 
tract.’’?® 

The Supreme Court of Nebraska held valid 
an ordinance of Omaha by virtue of which 
an exclusive contract was made which con- 
ferred on one person the exclusive right to 
remove all garbage, filth and other noxious 
and unwholesome substances, ashes, stable 
manure, rubbish and other waste and refuse 
matter accumulating in the city, in so far as 
it related to dead animals, garbage and other 
noxious substances, yet the court held that 
it was not competent for the city as a police 
regulation to grant a monopoly to one indi- 
vidual by contract to enter upon the private 
premises of the inhabitants of the city, and 
at their expense collect and remove those in- 
noxious substances, such as ashes, cinders, 
stable manure or other substances, not in 
themselves nuisances, but which if allowed to 
accumulate in unreasonable quantities, would 
become such, or which may be utilized for 
some beneficial purpose. The court said: 
‘‘Such attempted regulation is, in our judg- 
ment, unreasonable, oppressive, and contrary 
to sound public policy. The ordinance not 
only grants a monopoly always odious in the 
eye of the law, wit out justification or neces- 
sity therefor as a sanitary measure for the 
protection and preservation of the public 
health, comfort and welfare, but is also an un- 
warranted invasion of the natural rights of 
the inhabitants of the city. The 
right of reasonable regulation for the pre- 
vention of nuisances of every kind and the 
method of removal through and over the 
streets of a citv of all accumulations of re- 
fuse matter, rubbish, and other waste mate- 
rial for the purposes of sanitation and in the 
interest of the general health and comfort of 
the inhabitants should be and is fully recog- 
nized. It is but the exercise of an authority 
properly appertaining toa municipality in the 
interest of the public and to promote and 
preserve the: welfare and convenience of all 
the people. But there must be a line of de- 
marcation beyond which the authorities can- 
not go without assuming powers in excess of 


26 Walker v. Jameson, 140 Ind. 591, 598, 49 Am. St. 
Rep. 222, 28 L. R. A. 679, 683, 37 N. E. Rep. 402, 39 N. 
E. Rep. 869. 





those properly belonging to them, and in the 
case at bar we cannot but conclude that such 
powers have been transcended. The ordin- 
ance is also invalid because it creates a mon- 
opoly. It is not competent for the city to 
grant an exclusive privilege to one individual 
to gather and remove those substances which 
are not per se nuisances. There can be in 
the nature of things no reasonable necessity 
for the city to gather and remove from the 
private premises of the inhabitants the ac- 
cumulations of rubbish and waste material, 
which are not in themselves, and when not 
allowed to accumulate in unreasonable quan- 
tities, nuisances.’’?7 In Sanitary Reduction 
Works v. California Reduction Co.,?° it was 
held that San Francisco had power to pro- 
vide for the removal and disposition of gar- 
bage and other substances which might be- 
come nuisances, by contract, conferring on 
one person or firm the exclusive right to re- 
ceive and cremate such matter, at a specified 
charge. The privilege covered a period of 50 
years and under the contract the contractor 
had expended large sums of money to handle 
the garbage and cremate it. In a_ recent 
case the Supreme Court of Maine sustained 
a municipal ordinance which, by its terms, 
conferred the exclusive privilege of collecting 
and removing all refuse matter, constituting 
house offal or swill within the city, on one 
person or firm specially appointed, and which 
prohibited all other persons from engaging 
in that business, against the contention that 
ijt created a monopoly and was in restraint of 


trade. A part of the reasoning of the court 
follows: ‘‘Upon a review of all the author- 


ities, we conclude that the rule most conson- 
ant with authority, as well as with reason is 
that a city, in the exercise of the police 
power, granted to it by the state, may, by 
reasonable ordinance, regulate the collection 
and disposal of substances within the city 
which are of sucha condition and of such a 
character as to be nuisances per se, and de- 
leterious to the public healtii or comfort, or 
which are liable to be nuisances, noxious and 
deleterious, unless immediate care is taken to 
prevent their becoming so. We think that a 
city may prevent conditions injurious to 
health as well as abate them. It does not 

27 Tler v. Ross (Neb.), 90 N. W. Rep. 869, 57 L. R. 
A. 895, 97 Am. St. Rep. 676, fully reviewing the 


authorities. 
28 94 Fed. Rep. 693. 
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create an unwholesome monopoly or unlaw- 
ful restraint of trade to commit the business 
of collecting and disposing of such sub- 
stances to one person and to exclude all 
others from such business.’’?® 

The anthority of a municipal corporation 
to create a monopoly respecting the removal 
of garbage for a limited time has been sus- 
tained in other cases.*® The Supreme Court 
of Michigan expressed the opinion that the 
‘‘oathering of garbage is not a trade, busi- 
ness or occupation in any proper sense and 
such employment does not come under the 
doctrine in reference to monopolies or in ref- 
erence to legislation in restraint of trade. It 
is a matter in which the public agencies are 
authorized to pursue the best method to pro- 
tect the public health. . . . The ordinance 
treats garbage or offal as deleterious to pub- 
lic health and directs the manner of its dis- 
position for the benefit of the public health. 
It is one of the police regulations of the city 
for the benefit of the public health.’’*? 

The Supreme Court of Missouri sustained 
an ordinance, as a proper police regulation, 
against the contention that it was in restraint 
of trade and created a monopoly, which con- 
ferred upon certain persons therein named the 
exclusive privilege of removing all animals 
and allowing them to boil, steam and render 
the carcasses of the same on boats outside of 
the city, and prohibiting all other persons 
from in any manner interfering or removing 
or using the carcasses, except as specified in 
the legislative act, under whose express 
authority the ordinance was enacted. ‘‘A 
law which unnecessarily and oppressively re- 
strains a citizen from engaging in any traf- 
fic,’? says the court, ‘‘or disposing of his 
property as he may see fit, although passed 
under the specious pretext of a preservative 
of the health of the inhabitants, would be 
void. Such a law would be unreasonable, 
and would deprive the people of the rights 
guaranteed to them by the organic law of the 
land. Butif the regulation or prohibition 


29 State v. Robb (Me.), 60 Atl. Rep. 874, 879. 

30 Coombs v. MacDonald, 43 Neb. 632, 62 N. W. 
Rep. 41; Smiley v.;MacDonald, 42 Neb. 5, 47 Am. St. 
Rep. 684, 60 N. W. Rep. 355; Louisville v. Wible, 84 
Ky. 290,1 S. W. Rep. 605. 

31 Grand Rapids v. De Vries, 128 Mich. 570, 82 N. 
W. Rep. 269. See comments on this case in [ler v. 
Ross, supra. An ordinance ccnferring the exclusive 
right on one firm to slaughter animals is void. Chi- 
cago v. Rumpff, 45 Ill. 90, 96, 92 Am. Dec. 196. 





contains nothing more than the necessary 
limitations, and is passed in good faith for 
the purpose of preserving the public health, 
and abating nuisances, it is not liable to ob- 
jection. Noman has an inalienable right to 
produce disease, or trade in that which is 
noxious, and in every society some minor 
rights are surrendered for the general good. 
It is perfectly apparent that nothing can be 
more obnoxious or offensive, or even detri- 
mental to the public health than the boiling, 
steaming and rendering the carcasses of dead 
animals. If the privilege of purchasing such 
animals was unrestricted and depended on 
the mere volition of the parties, then no ab- 
solute arrangement could be effected by 
which the sanitary or police regulations could 
be carried out. Before they were sold, or 
the price agreed upon by the parties, they 
would lie and putrify, and produce infection 
and disease. Therefore the only safe and 
practicable mode of arresting and de- 
stroying the evil is to confine the removal to 
persons who act under a license or contract, 
and who are bound to remove the carcasses 
promptly, and dispose of them in a way and 
at a place where the health of the inhabitants 
will not be interfered with or endangered. 
The act does not molest the owners of such 
dead animals. They have a right to use the 
same if they choose to do so, and butchers 
and pork packers. when they possess the ani- 
mals, either by purchase or consignment, are 
allowed the privilege of steaming, boiling and 
rendering them for their own purposes, and 
for their own account.’’?? The Supreme 
Court of Kansas held void, as an attempt to 
create a monopoly, an ordinance of Topeka, 
which provided that the mayor and council 
may appoint two or more persons as scaven- 
gers, who shall have the exclusive privilege 
of removing garbage, not only from the 
streets, but from the private premises of the 
citizens, and which in terms prohibited own- 
ers from performing these services for them- 
selves.? The Supreme Court of Missouri 
held void an ordinance which undertook to 
confer upon one person the right to remove 
and convert to his own use the carcasses of 


82 State v. Fisher, 52 Mo. 174, 177, 178. 

33 Inre Lowe, 54 Kan. 757, 762, 39 Pac. Rep 710. 
See remarks on this case, and also the same feature 
in an ordinance considered, in State v. Robb (Maine), 
60 Atl. Rep. 874, 879, also comments in Iler v. Ross, 
supra. 
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all dead animals, not slain for food, found in 
the city, to the exclusion of the right of the 
owners to remove and use them before they 
became a nuisance, since such ordinance 
authorized the taking of private property for 
private use and deprived the owner of his 
property without due process of law. The 
law in effect declared all such animals nuis- 
ances immediately after death.* 4 

5. Conclusion.—The Missouri case rests on 
the general rule, well established, that the 
power of a municipal corporation to declare 
what shall be deemed a nuisance is not so ab- 
solute as to be beyond the cognizance of the 
courts to determine whether it has been rea- 
sonably exercised in a given case or not,®® 
and that when the exercise of the power to 
preserve health and good sanitary conditions 
of the community results in depriving persons 
of their property without due process of law, 
although such property be dead animals, the 
regulation becomes unconstitutional. The 
property right of the owner in dead animals is 
recognized and protected by virtue of constitu- 
tional provisions.*® Such property does not 
fall exclusively within the jurisdiction of the 
police power until it becomes a nuisance det- 
rimental to public health. This is the doc- 
trine of the Missouri decision and other cases 
of like nature. The fact that dead animals, 
garbage and house offal have some appreci- 
able value does not exempt such articles from 
police regulations, if they are already noxious 
or are in such condition as to require prompt 
intervention to prevent them becoming noxious 
and dangerous to health.** 

From the above consideration, it is appar- 
ent that, if in the proper preservation of the 
public health in providing for the removal of 
garbage, etc., it becomes necessary to take 
or destroy property which may have some 
appreciable value, or interfere with pre-exist- 
ing rights of individuals to engage as scaven- 


4 River Rendering Co. v. Behr, 77 Mo. 91, 46 Am. 
Rep. 6. The careass of a dead animal may be a nui- 
sance. Ellis v. K. C., St. J.& C. B. R. R. Co., 63 Mo. 
131. 

35 Denver v. Mullen, 7 Colo. 345, 3 Pac. Rep. 693; 
Yates v. Milwaukee, 10 Wall. (77 U.S.) 497, 19 L. Ed. 
984; St. Louis v. Heitzeberg P. & P. Co., 141 Mo. 375, 
64 Am.!St. Rep. 516, 39 L. R. A. 551, 42 8S. W. Rep. 954. 

36 Schoen v. Atlanta, 97 Ga. 697, 25 S. E. Rep. 380, 
33 L. R. A. 804; State v. Morris, 47 La. Ann. 1660, 18 
So. Rep. 710; Underwood vy. Green, 42 N. Y. 140. 

37 Harrington v. Board of Alderman, 20 R. I. 233, 38 
L. R. A. 305, 38 Atl. Rep. 1; State v. Robb (Maine), 
60 Atl. Rep. 874. 





gers in the removal of garbage and refuse 
matter, or even if it results in giving a mono- 
poly of such business to one person or firm, 
for a limited time and price, under reasonable 
regulations, with full power of control in the 
public authorities, the regulation will be held 
valid, as a proper exercise of the police power, 
since the taking or destructiun of property 
and restraining trade and creating a limited 
monopoly, are mere incidents to the exercise 
of undoubted power. The nature of such 
ordinances and the manner of making con- 
tracts thereunder for the purposes herein 
considered, must in a large measure, depend 
upon the municipai charter and the policy of 
the particular state with respect to powers 
exercised by municipal corporations. 
Eveenrt M. McQvitiin. 
St. Louis, Mo. 


CORPORATIONS — VALIDITY OF PLEDGE OF 
STOCK WITHOUT WRITTEN TRANSFER. 





FRENCH v. WHITE. 





Supreme Court of Vermont, October 25, 1906. 


A debtor deposited with his creditor certificates of 
stock as collateral. The certificates were neither as- 
signed in writing nor was any transfer made on the 
books of the corporation. No notice was given to the 
corporation that the certificates were so deposited, 
but subsequently an officer was incidentally told of it. 
Stock was transferable only on the books of the cor- 
poration by a surrender of the certificate. Held, that 
there was no transfer of the stock, either at common 
law or under V. S. 3689, providing that transfers must 
be by assignment and delivery, with notice to the cor- 
poration, but the same was subject to levy and sale in 
proceedings by another creditor, and onthe bank- 
ruptey of the debtor the stock passed to his trustee, 
under Bankr. Act, ch. 541, § 70, providing that the 
trustee of the bankrupt shall be vested with the 
title of the bankrupt fn property subject to levy and 
sale against him. 


Property which vests in the trustee of a bankrupt 
under the federal bankruptcy law is not subject to 
attachment in a state court. 


Watson, J.: Onthe 22d day of April, 1899, 
Henry 8S. Mackay was adjudged a bankrupt under 
the United States bankruptcy laws, before the 
District Court of the United States in the District 
of Massachusetts, and the plaintiff was appointed 
sole trustee of the bankruptcy estate. At that 
time Mackay was the owner of 220 shares of the 
capital stock of the Vermont Granite Company. 
represented by two certificates issued to him— 
one numbered 25 for 90 shares, and one num- 
bered 26 for 130 shares. ‘The Vermont Granite 
Company is a corporation organized under the 
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laws of this state, and has its principal office and 
place of business at the city of Barre. Mackay 
was the owner of this stock as early as in 
October, 1893, but how much earlier does not ap- 
pear. After he became the owner of it, he gave 
to the defendant on the day of their date two 
promissory notes—one for $6,500, at one year’s 
date, with interest annually, and one for $4,500, 
at eight months’ date, with like interest. At the 
time of the execution and delivery of these notes 
Mackay ‘‘deposited’’ with the defendant the cer- 
tificates of stock—the one for 130 shares as col- 
lateral security for the payment of the larger 
note, and the one for 90 shares as collateral 
security for the payment of the smaller note. 
The certificates were not assigned in writing nor 
otherwise than as above stated. Nor was any 
memorandum of transfer or deposit made on any 
books of the company. Neither Mackay nor the 
defendant ever gave or procured to be given any 
notice to the company that the certificates were 
so ‘deposited ;*’ but in October. 1893, the then 
treasurer and secretary of the company was 
incidentally told of it by a person who happened 
to know the fact. Stock in the company was and 
is transferable only on the books of the company 
by the holder or his attorney on the surrender of 
the certificate. The transfer of the certificates to 
the defendant was by delivery only. No assign- 
ment of them was made. 


To render a transfer of shares of stock as col- 
lateral security valid against subsequent attach- 
ing creditors of the owner, under the statute, the 
transfer must be ‘‘by assignment and delivery,” 
with notice to the clerk, cashier, or treasurer of 
the corporation, and a memorandum thereof 
made upon its stock ledger. V. S. 6689. Aside 
from the statute, without a written transfer of 
some kind sufficient to pass the legal title, with 
a transfer on the books of the corporation, or 
accompanied with power to make such a transfer, 
as well as a delivery of the certificate, there is no 
such delivery of the posession of the property as 
is essential to the validity of a pledge of corpor- 
ate stock. Jones on Pledges, §§ 151,152. See 
Sampson v. Rouse, 72 Vt. 422. 48 Atl. Rep. 666, and 
White River Savings Bank v. Capitol Savings B ink 
and Trust Co., 77 Vt. 123,59 Atl. Rep. 197. Thus 
under the well-known rules of the common law 
the word ‘‘assignment,”’ used in connection with 
such pledges, means a written transfer, and it 
must be understood in the statute above referred 
to in the same sense in which it is understood at 
common law. 9 Bac. Abr. (Bouvier Ed.) 238. 
Since there was no written transfer of the stock 
in question, there was no pledge either at com- 
mon law or under the statute, and the question 
of notice to the corporation is immaterial. It 
follows that prior to the filing of the petition in 
the proceedings in bankruptcy the 220 shares of 
stock might have been levied upon and sold 
under judicial process against Mackay; and 
under the provisions of the bankrupt law, when 
the plaintiff was appointed trustee, the title to 





this stock vested in him by relation at the date of 
the commencement of the proceedings. Bankr. 
Act July 1, 1898, c. 541, § 70; 30 Stat. 565 [U. S. 
Comp. St. 1901, p. 3451]; In re Appel, 103 Fed. 
Rep. 931, 4 Am. B. Rep. 722. 

Some months after the title to the property 
was so vested in the trustee, the defendant sued 
out his writ of attachment against the bankrupt, 
returnable before the county court within and 
for the county of Washington, in this state, 
therein commanding that the goods and chattels 
of the bankrupt be attached to the value of $20,- 
000. The action was general assumpsit and 
founded on the two promissory notes before de- 
scribed. The writ was in form served by attach- 
ing as the property of the bankrupt the said 220 
shares of stock. The bankrupt was a nonresi- 
dent of this state, and at most was given only 
constructive notice of the suit and attachment. 
The trustee in bankruptcy was also a nonresiient. 

Neither of them had any notice in fact or 
knowledge of the suit or any of the proceedings 
therein. An order for notice to the bankrupt by 
publication was made, but it is contended that 
the requirements of the statute in this respect 
were not complied with. In the view we take 
of the case before us, however, that question is 
immaterial and not further noticed. Judgment 
was rendered in the former case against the 
bankrupt by default for the sum of $17,698.12 and 
costs. Execution was issued, and the property 
attached was advertised for sale thereon. Pend- 
ing the notice for sale the present suit was 
brought in the name of the trustee in bankruptcy 
to vacate the judgment and execution. Since in 
that action there was no service of process upon 
the bankrupt and no appearance by him, the case 
was in its essential nature a proceeding in rem 
the only effect of which could be to subject the 
property attached to the payment of the debt 
found due to the plaintiff on which the action 
was founded. As a personal judgment, the 
judgment rendered was void. Indeed, when 
regularly obtained, such a judgment is without 
any binding force, except as to the property 
attached. Woodruff v. Taylor, 20 Vt. 65; 
National Bank v. Peabody & Co., 55 Vt. 492, 45 
Am. Rep. 632. 

At the time of the commencement of the for- 
mer case, could the property in question be at- 
tached by process from the state court? This is 
an important question, and if held in the nega- 
tive, one that is decisive of the present case. In 
Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. Rep. 
269, 46 L. Ed. 405, the court, speaking through 
Mr. Chief Justice Fuller, said: ‘‘It is as true of 
the present law as it.was of that of 1867 that the 
filing of the petition is a caveat to all the world, 
and in effect an attachment and injunction (In- 
ternational Bank v. Sherman, 101 U. 8S. 407, 25 L. 
Ed. 867), and on adjudication title to the bank- 
rupt’s property became vested in the trustee 
(sections 70, 2lc [Bankr. Act July 1, 1898, c. 
541, 30 Stat. 565, 552, U. 8S. Comp. St. 1901, pp. 
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3451, 3430]), with actual or constructive pos- 
session, and placed in the custody of the bank- 
ruptcy court.’’ Since the stock in question, as a 
part of the bankrupt estate, was in the custody of 
the federal court, it could not be taken out ef 
that custody by any process from a state court. 
Property cannot be constructively, any more 
than actually, in two places at the same time. 
To give a court jurisdiction in a proceeding in 
rem, there must be a. valid seizure and an actual 
control of the ves under the process therefrom. 
The attempt to seize the property by attachment 
was a nulity, and gave the state court no juris- 
diction over it. In Stoughton v. Mott, 13 Vt. 
175, the action was trespass for taking and carry- 
ing away the plaintiff's sloop and a quantity of 
military stores, arms,ete. After a trial was had 
on the general issue, resulting in a verdict for 
the plaintiff, the suit was dismissed on defend- 
apt’s motion for want of jurisdiction, and on ex- 
ception thereto the case was heard in this court. 
It appeared that the defendant, an officer of the 
United States, seized and was holding the sloop 
and arms and munitions of war under an act of 
Congress, as intended to be employed by the 
owners thereof in carrying on military opera- 
tions within the province of Lower Canada, a 
country with which the United States was at 
peace. Royce, J., delivered the opinion of the 
court: “Ifthe action is of a character which 
necessarily goes to devest the possession, under 
the seizure, it cannot be sustained. Such was 
the case of Slocum v. Mayberry, 2 Wheat. 1, 4 L. 
Ed. 169, being replevin, which could not be in- 
stituted to eftect without retaking the property 
from the seizing officer. Butif the action is an 
ordinary one, seeking merely to recover dama- 
ges, there would seem to be nothing in prin- 
cipleto forbid the pendency of both suits at 
the same time.’’ The doctrine there laid down 
is a principle thoroughly established in law. In 
Buck v. Colbath, 3 Wall. 334,18 L. Ed. 257, the 
court, speaking through Mr. Justice Miller, said: 
It is ‘ta principle which is essential to the dignity 
and just authority of every court, and to the 
comity which should regulate the relations be- 
tween all courts of concurrent jurisdiction. 
That principle is that, whenever property has 
been seized by an ofticer of the court by virtue of 
its process, the property is to be considered as 
in the custody of the court and under its control 
for the time being, and that no other court hasa 
right to interfere with that possession, unless it 
be some court which may have a direct super- 
visory control over the court whose process has 
first taken posession, or some superior juris- 
diction in the premises.*’ See, also, Taylor v. 
Carry], 20 How. 583, 15 L. Ed. 1028; Covell v. 
Heyman, 111 U. S. 176, 4 Sup. Ct. Rep. 355, 28 L. 
390; White v. Schloerb, 178 U. S. 542, 20 Sup. 
Ct. Rep. 1007, 44 L. Ed. 1183. 

It follows that the state court acquired no 
jurisdiction of the res in the former case, and 
that the attempted attachment of the property 
and all subsequent proceedings in that action are 





void. This being so, the property is not affected 
thereby, and there is no necessity for this action 
of audita querela to vacate the judgment and 
execution. The question whether such an 
action can be maintained in tne name of a trus- 
tee in bankruptcy ia any other circumstaxces, 
where the judgment sought to be vacated was 
rendered against the bankrupt, is not considered. 

Judgment reversed, and judgment for defend- 
ant to recover his costs. 


Norr.— Validity of Pledges of Shares of Stock as 
Against Third Parties.—It is well settled and needs 
no citation of authority to sustain the proposition 
that a certificate of stock may be pledged without 
written assignment of the stock certificate. This, 
however, is between the parties. The question be- 
comes a more serious one when you consider the case 
in relation to third parties, such as creditors seizing 
the interest of the pledgor in such stock under execu- 
tion or attachment. 

It is well settled that when there has been no de- 
livery of the certifiate to the pledgee, the assignment 
will not be good as to creditors without notice. At- 
kinson v. Foster, 134 Ill. 472,25 N. E. Rep. 528. In 
this case a holder of certificates of stock in an incor- 
porated company, for the purpose of securing a 
creditor, made an assignment thereof by a separate 
writing, but never indorsed, or transferred the cer- 
tificate on the books of the company, or otherwise, 
but retained possession of them as before. While so 
holding the certificates they were seized by the re- 
eeiver of such holder on a creditor’s bill, without 
notice of the attempted assignment. The court held 
that the assignment passed no title as against credit- 
ors. 

Where delivery of certificate has been made to the 
pledgee but the stock is not transferred to pledgee on 
books of the corporation, some authorities hold with 
the principal case that the pledge will not prevail over 
subsequent attaching or execution creditors of the 
pledgor. Noble v. Turner, 69 Md. 519, 16 Atl. Rep. 
124; State Insurance Co. v. Sax, 2 Tenn. Ch. 507; Ft. 
Madison Lumber Co. v. Batavian Bank, 71 Iowa, 270, 
32 N. W. Rep. 336, 60 Am. Rep. 789. In the first case 
cited (Noble v. Turner, supra), the court held general- 
ly that the assignment and delivery, as collateral, 
of certificates of stock transferable on the books of a 
corporation, on presentment, properly indorsed, 
passesan equitable title only, until forfeited on the 
books of the corporation. In that case it appeared 
that in 1876 B obtained a discount from a bank, and 
deposited certain shares of stock as collateral security 
for the payment of hisnote. B faile? to pay his note, 
and N, the indorser, was compelled to pay it, 
which he did by partial payments from time 
to time; and on the first of October 1885, he finally 
paid the note, and received from the bank the col- 
lateral, but no transfer was made upon the books of 
the corporation, and no notice was given of any claim 
of the bank or of N. In 1879, these shares of stock 
were attached and sold as property of B, the assignor, 
and a transfer on the books was made by the sheriff 
to T, the purchaser; and T was dealt with and treat- 
ed as a member of the corporation in the place of B, 
the original holder of the stock, and neither T nor 
the corporation had any knowledge of any claim of 
the bank or of N. In November, 1886, a bill was filed 
by N for a eancellation of the stock issued to T and 
for a transfer by the corporation of the original 
shares of stock assigned to the bank. The court held 
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that in the absence of circumstances excusing and 
explaining the complainant’s delay in asserting his 
rights, he was not entitled to any reliefin equity; and 
this defense could be taken up by demurrer to his 
bill. A 

The fact that the attachment or execution creditor 
has knowledge of facts sufficient to put him on in- 
quiry, will of course be sufficient to nullify the effect 
of his levy or attachment as against ;the pledgor. 
Moore v. Opera House Co., 81 Iowa, 45, 46N. W. 
Rep. 756; Weston v. Mining Co., 6 Cal. 425; Cheever 
v. Meyer, 52 Vt. 66. 

Contrary views are held by othercourts where it is 
laid down generally that even the unrecorded pledge 
of stock, delivered to pledgee will prevail over sub- 
sequent attachments and executions. Dearborn v. 
Savings Bank, 18 Wash. 50 Pac. Rep. 575; Mu wry v. 
National Bank, 93 Fed. Rep. 608. The last case cited 
isindeed a most valuable and interesting discussion 
of this important question, reversing as it does the 
action of the lower federal court reported in 87 Fed. 
Rep. 381. In this case the court laid down the gene- 
ral rule that a provision in the charter or by-law ofa 
corporation, or in a general incorporation act, that 
stock shall be transferable only on the books of the 
corporation, is intended to prescribe a mode of trans- 
fer as between the corporation anda stockholder, in 
all matters relating to the internal government and 
management of the corporation, rather than between 
the stockholder and third parties; and, notwithstand- 
ing such provision, a stockholder may devest himself 
of all beneficial interest in his stock by an assignment 
and delivery of his certificate, although no transfer is 
made on thecorporation books. The «pecific question 
decided in this case was that where a stockholder in a 
corporation has pledged his stock as collateral secur- 
ity, by the indorsement and delivery of his certificate, 
a creditor, by the levy of an attachment or execution, 
can only reach the interest of the pledgor therein, and 
is not aided, except in favor of purchasers at a sale 
under execution who purchase for value and without 
notice, by a statute providing that stock shall be trans- 
ferred only on the books of the company. 





CORRESPONDENCE. 


THE LEGAL EFFECT OF THE USE OF THE TERMS 
WILLFUL, ABANDONED, RECKLESS AND WANTON 
NEGLECT. 

In the criticism of one of the propositions of the note 
to the leading case of the issue of the CENTRAL LAW 
JOURNAL of August 25th, on page 149, which was 
that of the Missouri Electric Ry. Co. v. Fry 
(Kan.), 81 Pac. Rep. 462, we have to say that the 
writer, Mr. John R. Cochran, has evidently misunder- 
stood the meaning of the writer of the note. We 
had no criticism to make of the case in question but 
fully agreed with it. The questions we raised were 
not under consideration in that case, but suggested 
by it in view of the remarks of the court. Mr. 
Cochran, in 62 Cent. L. J. 34, says: ‘‘Sec- 
ond, the court did not decide, as assumed in the 
note, that if the case before them had been one 
where the petition alleged only that the acts of the 
defendant’s servants were wanton and willful, that 
a verdict for the defendant could have been sustained 
when they found specially that such acts were not 
wanton and willful, on the theory advanced in the 
note that an allegation of a wanton and wiilful act 





could be sustained by proof of negligence, because 
the greater includes the less.””> With all due respect 
for Judge Cartright’s opinion, cited in the case of 
Chicago, Rock Island & Pac. Ry. Co. v. Hamler, 
215 Ill. 525-540. N. E. Rep. 705-720, to the effect that 
negligence and willfulness are as unmixable as oi) 
and water. Willful negligence is a self-contradictory 
term. We think the term applied by the courts, 
of willful neglect, is properly used. Suppose, 
for instance, a hind-end brakeman, whose duty . 
it is, as laid down by the rules of a railroad, to go 
back and warn any train that might approach, when 
a part of the freight train is left on the main track, 
should be told by the conductor to “‘go back and put out 
the necessary signals for such warning,” and should 
instead go up and go to sleep on the caboose attached to 
that part of the train left standing on the main track, 
and such caboose contained passengers asleep, it be- 
ing late at night, would it be a misnomer to call that 
willful neglect of duty? Suppose, further, that said 
caboose was left on the main track, just around a 
curve, and as a result of the willful neglect of the said 
brakeman, a special train should come along without 
seeing the lights on the caboose and run into the ca- 
boose and injure the passengers therein, would not 
the injury have been caused by the willful neglect of 
the duty of the brakeman? Wouldit be a misnomer 
to call such an act willful and wanton negligence? It 
will have to be admitted that there is sense in the 
term willful and wanton negligence under such cir- 
cumstances. There is no sense, under any circum- 
stances, in the term “guilty innocence.’”? 1n the 
former, how can it be contended that there is a con- 
tradiction of terms? Intbe latter there is clearly a 
contradiction of terms. Had the brakeman known 
that the special train was approaching, he would 
certainly have gone back and given the signal. He 
did not know of its approach and took the 
chances by a willful neglect of his duty. I am 
relating an actual occurrence. If that was not 
“mixing willfulness with neglect, what was it??? 
Where our friend Cochran made his mistake, was in 
saying that, ‘‘on theory advanced in the note, an 
allegation of wanton and willful act could be sus- 
tained by proof of negligence.”” He gets this from 
the following quotation: “If in a case where the 
petition charged wanton, willful and reckless negli- 
gence, the court should charge that the plaintiff could 
not recover in such suit unless the jury found the acts 
of the defend nt to have been done wantonly, will- 
fully and recklessly, there is no doubt but that the 
court would have made a mistake, because wanton, 
willful and reckless, do not exclude the idea that the 
act may have nevertheless been negligently commit- 
ted.”” Our idea was that if the allegations were wan- 
ton, willful and reckless negligence, they would not 
preclude a recovery as for negligence, which could 
only be for compensatory demages. The court could 
not properly say, that before a plaintiff could recover 
compensatory damages, it would be necessary to 
prove wanton, willful and reckless negligence. The 
charge of wanton, willful and reckless negligence 
would include the right to recover for bare negligence 
because any one of such charges necessarily includes 
negligence, there being no negligence on the plaint- 
iff’s own part. This is what we meant by the greater 
including the less. We did not mean to convey the 
idea that a wanton and willful act could be sustained 
by proof of negligence. It is true, that wanton or 
willful negligence, must be charged to constitute the 
right to recover punitive damages, but if under such 
a charge, the jury gives only compensatory damages, 
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the verdict would be sustained by the allegation that 
the act was wantonly or willfully committed, the 
plaintiff being without negligence on his own part. 
We are very much obliged to Mr. Cochran for his 
suggestions, for they enable us to put ourselves in bet- 
ter shape with regard to the proposition criticised. 
We are aware of the fact that such criticisms, as he 
mentions, as to degrees of negligence, have been made 
both in England and America but there is a conflict 
of opinion by good authorities both in England and 
this country. Mr. Cochran concludes with what to 
us seems an entire contradiction of his contentions 
when he says: ‘From all of which it follows that if 
the declaration allege the act of defendant to have 
been wanton and willful, proof of negligence, only, 
will not entitle the plaintiff to recover; that an act is 
wantonly and willfully done constitutes one cause of 
action. The same act if negligently done constitutes 
another and entirely distinct cause of action.” Our 
contention is, that if there is no difference in the de- 
grees of negligence, the fact that you call an act wan- 
ton or willful negligence and prove only negligence, 
would certainly give the right to recover for negli- 
gence. The question of the quality of the negligence 
depends upon the evidence. It is held in those jur- 
isdictions where the statement of the degree of neg- 
ligence in a declaration is made it would be mere 
surplussage, and a host of cases are given, in the 
Cyclopedia of Pleading and Practice, under the head 
of the degrees of negligence, to support the proposi- 
tion. It is the only logical conclusion to the proposi- 
tion, and yet Mr. Cochran concludes by clearly mak- 
ing a distinction in the degrees of negligence, as stated 
in the declaration, as to the right to recover either 
punitive or merely compensatory damages. It cer- 
tainly must follow, as the night the day, that if the law 
recognizes no degrees in the statement of negligence, 
then the question of the right to recover punitive 
damages would alone depend on the proof, so that if 
negligence is alleged in a declaration under his au- 
thorities and willful negligence is proved, the jury 
would have a right to add to the compensatory dam- 
ages given by the jury, punitive damages. If under 
such allegation the evidence should show plain neg- 
ligence then compensatory damages would be given. 
W. A. GARDNER. 
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OFFICIAL REPORT UNIVERSAL CONGRESS OF LAW- 
YERS AND JURISTS. 


The Universal Congress of Lawyers and Jurists was 
held in St. Leuis, September 28, 20 and 30, 1904, un- 
der the auspices of the Universal Exposition and 
American Bar Assciation. The development of the 
plan and scope of the congress, its constituent ele- 
ments and the details ofits organization were in the 
hands of a committee composed of representatives 
from the larger committees that were appointed by 
the Universal Exposition, the American Bar Asso- 
ciation and the Bar Association of St. Louis. 

The editor of the official report of this congress, 
which we now have before us, gives us in his intro- 
ductory chapter a clear conception of the personnel 
and purposes of the congress. He says: ‘‘The mem- 
bers of the congress , nearly a thousand in number, 
were named by the various governments, to whom 





invitations had been extended through the American 
State Department, by bar associations, orders of ad- 
vocates and kindred organizations in different coun- 
tries of the world, by the law faculties of universities 
and schools of law, and from the profession at large 
by the committee itself. The American members, 
naturally greatest in number, included one hundred 
and twenty-five delegates, named by President Roose- 
velt in behalf of the United States government, those 
judges of the federal courts and state appellate 
courts oflast resort who accepted the invitations sent 
to them to become members of the congress; 
one hundred delegates appointed by the Ameri- 
ean Bar Association, delegates from each state 
or territorial bar association, or appointed by 
the judges of the highest court in any state 
or territory not having such an association; 
delegates from the law faculty of each state 
university or school of law belonging to the Associa- 
of American Law Schools, and lastly, certain dele- 
gates-at-large, specially appointed, the number of 
which was about one hundred. The expressed ob- 
jects of the congress were the consideration of the 
history and efficacy of the various systems of jurispru- 
dence and the discussion of those questiens of inter- 
national, municipal and maritime law which concern 
the welfare of all civilized nations; the hope of con- 
tributing to greater harmony in the principles and the 
forms of procedure upon which the law of civilized 
nations should be based; the bringing of lawyers and 
jurists from all parts of the world into contact for the 
purpose of exchanging views on the principles and 
methods of the correct administration of justice, and 
the establishing of closer relations and associations 
between members of the profession upon which the 
administration of justice depends. 


Nearly five hundred delegates, slightly over half the 
number of those accredited, and representing nineteen 
different countries, were present at the congress, an 
admirable showing when it is borne in mind that many 
of the appointments were of an honorary character, 
given largely as a mark of recognition of high stand- 
ing in the profession, and not always with the expec- 
tation that the appointees could undertake the long 
journey to St. Louis. From many of those who could 


' not come were received letters warmly indorsing the 


plan of the congress, bespeaking it every success, and 
expressing deep regret that they could not be present. 
It is a source of gratification to all the participants in 
the congress that it did bring together so large a num- 
ber of members of the profession, both active and 
emeritus, not only because of the resulting valuable 
exchange of ideas on methods of administering jr stice 
and strengthening of agencies for securing, ultimately, 
an effective tribunal for the peaceful solution of in- 
ternational difficulties, but also because of the rare 
opportunity afforded for lawyers of different countries 
to become acquainted with one another. 

The report of this world-famous congress is of 
great value to lawyers. It puts in permanent form 
the best professional thought of the age in all lands 
and in all tongues; and nothing serves to so broaden 
and enrich a lawyer’s mind and fill it with ‘pertinent 
instances” as to come in touch with the law and law- 
yers of other jurisdictions and of other countries. 

The mechanical arrangement of the report of this 
congress is perfect; it is indeed a work of art, and 
should adorn the shelves of every law library. 

Printed in one volume of 423 pages and bound in 
olive green silk cloth with gold lettering. Published 
by the Executive Committee, St. Louis. 
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HUMOR OF THE LAW. 


An attorney in Philadelphia, who makes a specialty 
of prosecuting suits against railway companies grow- 
ing out ofinjuries due to accidents on the line, tells 
of the trouble experienced in the cross-examination 
of an Irish witness. This witness had evidently been 
earefully coached by counsel for the company, for, 
when the question was put to him: ‘‘Was the man 
found on the track a total stranger?” the wary Celt 
replied: 

“‘T should say not, sir. Seein’ that his left leg was 
gone, I should say, sir, that he were a partial 
stranger.”— Woman’s Home Companion. 


Some years ago George R. Peck, formerly of Kan- 
sas, after he became general solicitor of the Chicago, 
Milwaukee and St. Paul Railway Company, was 
ealled to South Dakota to argue an important case 
before the federal court. He was accompanied to the 
seat of justice by Alfred Beard Kittredge, the local 
attorney of the company, who has since become a 
United States senator. 

Mr. Peck made a final argument and afterward 
walked to the hotel with the judge of the court. ‘‘I 
liked your argument this forenoon, Mr. Peck,’’ the 
judge said; “tit was a masterly presentation of your 
case. I don’t think you left anything unsaid that 
could have been said.” 

Mr. Peck thanked the judge for the compliment, 


and afterward went to Mr. Kittredge, elated. ‘I am 
going to win that case, Kittredge,” he said. ‘‘What 
makes you think so?” asked Mr. Kittredge. ‘‘Why, 


I’ll tell you on the quiet. Walking with me to the 
hotel today, the judge complimented me and added 
that I had left nothing unsaid.’’ 

Oh, is that all??? Mr. Kittredge said. ‘Don’t let 
him fool you by that kind of talk. We all know him 
out here. I’ll tell you a story. 

Once there was a lion tamer whose duty it was to 
go into the cage and put his head in a big lion’s 
mouth twice aday. Oneday, after he had gotten his 
heud in the animal’s mouth, he asked the keeper, in 
a low voice: ‘Is the lion wagging his tail?’ ‘He is,’ 
replied the keeper. ‘Then I’m_ gone,’ said the 
tamer, and the next moment the lion closed his jaws 
and killed the tamer.”’ 

It was both a story and a prophesy. Mr. Peck lost 
his case. 
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1, ABATEMENT AND REVIVAL—Death of Defendant.— 
Where a sheriff has levied on personalty under an at- 
tachment, attacking a sale for fraud, and replevin is 
brought by the vendee, and pending replevin the sheriff 
dies, his successor in office is the proper party to con- 
tinue such litigation.—Mugge v. Jackson, Fla., 39 Se. 
Rep. 157. 

2. ACCIDENT INSURANCE—Payment of Premium by 
Order on Employee.—One insured in accident policy 
payable by orders on his employer held not entitled to 
notice of nonpayment before policy is avoided as to that 
period.—Hagins v. tna Life Ins. Co., 8. Car., 51 8. E. 
Rep. 653. 

3. ACCORD AND SATISFACTION— Fire Insurance.—In 
anaction onan insurance policy, where defendant at- 
tempted to show a settlement between plaintiff and 
three companions, including itself, evidence held insuffi- 
cient to establish a settlement creating an accord and 
satisfaction.—Lake Superior Produce & Cold Storage Co. 
v. Concordia Fire Ins. Co., Minn., 104 N. W. Rep. 560. 

4. ADVERSE POSSESSION—Acquisition of Title.—Where 
the possession of plaintiff’s grantor and the succeeding 
possession of plaintiff amount together to 10 years, no 
subsequent adverse possession under color of title for a 
less period than 10 years will divest plaintiff’s title.— 
Campbell v. Bates, Ala., 39 So. Rep. 144. 

5. ADVERSE PossEssION—Security Deed.—A security 
deed cannot be the foundation of subscription by seven 
years’ possession under color of title, while the posses- 
sion is in the grantor.—Phillips v. Collinsville Granite 
Co.,Ga., 518 E. Rep. 666. 

6. ADVERSE POSSESSION—Settlers on Public Lands.— 


Limitations do not run against a settler on public lands 
belonging to the United States until the issuance of a 


patent to him.—Slaght v. Northern Pac. Ry. Co., Wash., 
81 Pac. Rep. 1062. 

7. APPEAL AND ERROR—Exceptions.—That plaintiff in 
error did not specify his exceptions to the auditor’s re- 
port as part of the record to be transmitted, but incor 
porated the exceptions assigning error separately on a 
ruling overruling each of the exceptions, is no ground 
for dismissal.—Phillips v. Collinsville Granite Co., Ga., 
51S. E. Rep. 666. 

8. APPEAL AND ERROR—Exceptions to Findings.— 
Where there is some evidence on a question of fact 
found by the court, an exception that the finding is 
against the evidence raises no question of law.—Winni- 
piseogee Lake Cotton & Woolen Mfg. Co. v. City of La- 
conia, N. H., 61 Atl. Rep. 676. 

9. APPEAL AND ERROR—Failureto Argue Certain Ex- 
ceptions.—Where an exception taken by defendant to 
certain evidence admitted on cross-examination of a 
witness is not notieed’in its brief, it will be deemed 
waived.—Carroll v. Metropolitan Coal Co., Mass., 75 N. 
E. Rep. 84. 

10. APPEAL AND ERROR—Failure to Argue Certain 
Points.— Where one error assigned is based on denial of 
new trial, and the motion consists of a number of 
grounds, the appellate court will consider only such as 
are argued.—Spires v. State, Fla., 39 So. Rep. 181. 

11, APPEAL AND ERROR—Ancient Deeds.— Where the 
only objection to the admissibility of an ancient deed is 
the failure to prove execution, an appellate court will 
presume, in favor of the ruling admitting the deed, that 
it came from the proper custody.—Campbell v. Bates, 
Ala., 39 So. Rep. 144. ‘ 

12. APPEAL AND ERROR—Misleading Instructions.—The 
supreme court will not reverse the lower court for giv- 
ing a misleading charge, unless it fairly appears that 
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injury resulted therefrom.—W. F. Vandiver & Co. v. 
Walter, Ala., 39 So. Rep. 136. 

13. APPEAL A D ERROR — New Trial.—The supreme 
court will not consider grounds of a motion for a new 
trial complaining of the admission of evidence, unless 
the evidence is set out in the motion.— Johnson v. 
Thrower, Ga., 51S. E. Rep. 636, 

14. APPEAL AND ERROR—Order of Proof.—Whether de- 
fendant should huve been permitted to introduce evi- 
dence in support of his plea of payment after plaintiff 
had closed his case in rebuttal held within the discre- 
tion of the trial court.—Southern Industrial Institute v. 
Hellier, Ala., 39 So. Rep. 163. 

15. APPEAL AND ERROR—Time for Filing Bill of Excep- 
tions.—When delay of a clerk of a trial court in trans- 
mitting, within the time prescribed, a bill of exceptions 
and transcript, is caused by the attorney for plaintiff in 
error, the writ of error will be dismissed, under Civ. 
Code 1895, §§ 5571, 5572.—Budden v. Brooks, Ga., 51 8. E. 
Rep. 727. 

16. APPEAL AND ERROR—Weight of Evideuce.—Appel- 
lute courts will set asidea verdict against the weight of 
the evidence, though it is a second one in favor of the 
same party.—Lawrence v Wilson, 95 N. Y. Supp. 147. 

17. ATTACHMENT—Action on Bond .—In an action onan 
attachment bond for damages, the jury should be in- 
structed to return a verdict in an aggregate sum, without 
itemizing the amount.—Cross v. Coffin Fletcher Packing 
Co., Ga., 51 8. E. Rep. 704. 

18. ATTACHMENT— Liability of Plaintiff.—An attachment 
plaintiff is liable to the attachment defendant for wrong- 
fully suing out on attachment, where the latter was not 
about to fraudulently dispose of his property and there 
was no other cause for the attachment.—W. F. Vandiver 
& Co. v. Waller, Ala., 39 So. Rep. 136. 

19. BAILMENT—Burden of Proving Cause of Horse’s 
Death.—A hirer of a horse has the burden of proving 
that the death of the horse from a disease which de- 
veloped while it was at work for which it was hired and 
under his exclusive possession was not occasioned by 
his negligence.—Selesky v. Vollmer, 95 N. Y. Supp. 130. 

20. BAILMENT—Loss of Articles Checked at Cloak Room. 
—The mere loss of articles checked to be taken care of 
for hire raises a prima facie presumption of negligence. 
—Manson vy. Pullman Palace Car Porters’ & Ry. Em- 
ployees’ Beneficial Assn, N. J., 6€ Atl. Rep. 1120. 


21. BENEFIT SOCIETIES—Sick Benefits.—Where a by- 
law of a beneficial association provided that a member 
receiving sick benefits should forfeit the same, if found 
absent from his home after8 p. m.,a member could not 
be deprived of his benefits until he had been asked for 
his reasons for his absence and had been unable to give 
an explanation.—Loftus v. Division No. 7, Ancient Order 
of Hibernians, N. J., 60 Atl. Rep. 1119. 

22. BILLS AND NOTES—Bona Fides.—The existence of 
a contract to hold notes in trust held not to charge one 
taking an assignment of them with notice.—Bank of 
Luverne v. Birmingham Fertilizer Co., Ala., 39 So. Rep. 
126. 

23. BANKRUPTCY—Conveyances to Hinder or Defraud 
Creditors .—Sale of collateral by the holder of the note 
within four months before the bankruptcy of the maker 
held not a conveyance to hinder, delay, or defraud 
creditors, within Bankr. Act July 1, 1898, ch. 541, §§ 60a, 
60b, 67e, 30 Stat 562, 564 (U. S. Comp. St. 1901, pp. 3445, 
3449).—Richardson v. Winvissimmet Nat. Bank, Mass., 
75 N. E. Rep. 97. 

24. BANKRUPTCY—Equitable Interests.— Where but 
one creditor levied on and had execution sale of the in- 
terest of the debtor in land, deed to which he had taken 
in the name of his wife to defraud creditors, and the exe- 
cution sale was 10 months before bankruptcy of the 
debtor, held, the bankruptcy did not deprive the creditor 
of the right to subsequently establish in equity a trust in 
the land in favor of himself alone.—Tucker v. Denico, 
R. 1.,61 Atl. Rep. 642. 

25. BANKS AND BANKING — Charging off Assets.—Na- 
tional bank, in charging off assets against withdrawn 





capital stock, may schedule among the charged off assets 
claims which are listed at a lesser valuation as part of 
the capital stock.—Cogswell v. Second Nat. Bank, Conn., 
60 Atl. Rep. 1059. 

26. BROKERS—Misconduct of Real Estate Agent.—A 
real estate agent enjoys no exemption from the ordinary 
rules governing the relationship of principal and agént. 
—Kingsley v. Wheeler, Minn., 104 N. W. Rep. 543. 

27. CANCELLATION OF INSTRUMENTS — Fraud.— The 
prosecution ofan ejectment suit will not be enjoined, 
nor the deed undér which plaintiffs claim canceled, on 
the ground that the deed and the record thereof have 
been fraudulently altered.—Wilson v. Miller, Ala., 39 So. 
Rep. 178. 

28. CARRIERS—Conversion or Reshipment of Goods.— 
Where buyer and consignee wrongfully refuses to ac- 
cept goods, the seller is entitled to rescind, and the car- 
rier is not guilty of conversiun in reshipping the goods 
to the seller on the latter’s order.—Stafsky v. Southern 
Ry. Co., Ala.,39 So. Rep. 132. 

29. CARRIERS—Delivery of Freight.—Common carrier, 
delivering freight shipped on bill of lading to the order 
of the shipper toa third person, held liable therefor.— 
General Electric Co. v. Southern Ry., S. Car., 51 8S. E. 
Rep. 695. 

30, CARRIEFS—Res Ipsa Loquitur.—Proof of injury to a 
passenger on a street car by explosion inthe controller 
box of a passing car is proof, inthe absence of explana- 
tion, that the accident arose from want of care.—Ger- 
man Vv. Brooklyn Heights R. Co.,95 N. Y. Supp. 112. 

31. CHATTEL MORTGAGES—Possession Taken by Mort- 
gagee.—A mortgage of chattels, including all stock in 
trade, furniture and fixtures that may be thereafter ac- 
quired, is valid.—Burrill v. Whitcomb, Me., 61 Atl. Rep. 
678. 

32. COMMERCE — Seal of Commonwealth as a Trade 
Mark.—St 1903, p. 155, ch. 195, § 1, is not in conflict with 
the provision of the federal constitution investing Con- 
gress with the power to regulate commerce among the 
states.—Commonwealth v. R. I. Sherman Mfg. Co., 
Mass., 75 N. EK. Rep. 71. 

33 CONSPIRACY—Benefit to Party.—To render one 
liable as a conspirator, held, it was not necessary that 
he was to be benefited by the conspiracy.—State v. 
Bacon, R. I., 61 Atl. Rep. 653. 

44. CONSTITUTIONAL LAW—Discrimination in Selection 
of Jury.—The equal protection ofthe laws provision of 
the fourteenth constitutional amendment secures to 
every person charged with crime in a state court the 
right to be tried by a jury possessing the statutory quali- 
fications of jurors without discrimination against those 
who belong to the same political class as himself, be 
cause they belong to such class. — Commonwealth of 
Kentucky v. Powers, U.S. C. C., E. D. Ky., 189 Fed. Rep. 
452. 

35. CONSTITUTIONAL LAW—Impairment of Contract.— 
Laws 1897, p. 52, ch. 39, prohibiting the revival of judg- 
ments, held not an unconstitutional violation of con- 
tract obligations, in so far as it affects judgments for 
torts.—Gaffney v Jones, Wash., 81 Pac. Rep. 1058. 

36. CONSTITUTIONAL LAW—License of Board of Health. 
—A license to keep a stable, granted under Rev. Laws, 
ch. 102, §§ 49, 72, held not a contract between the munici- 
pality and licensee.—Lowell v. Archambault, Mass., 7 
N. E. Rep. 65. 

37, CRIMINAL EVIDENCE—Opinion of Witness. — The 
opinion of a witness as to the identity of a person seen 
by him is admissible, where the witness has a previous 
personal acquaintance with such person.—Jordan vy. 
State, Fla., 39 So. Rep. 155. 

38. CRIMINAL LAW — Failure to Request Certain In- 
structions.—A party cannot complain of the court’s 
failure to charge on a particular theory, when his coun- 
sel stated that he did not desire any instruction thereon. 
—Steed v. State, Ga.,51 S. E. Rep. 627. 

39. CRIMINAL LAw—Ruling on Evidence.—The court 
must assume that a question was proper until the con- 
trary appears by astatement of the question in the record 
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and by proper objection and exception.—Caldwell v. 
State, Fla., 39 So. Rep. 188. 

40. CRIMINAL LAW—Sentence to Begin in the Future.— 
A court may lawfully impose asentence to begin in the 
future upon the expiration ofa prior sentence, imposed 
by another and different tribunal of the same common- 
wealth.—Rigor v. State, Md., 61 Atl. Rep. 631. 

41. DAMAGES— Destruction of Vessel.—Measure of dam- 
ages for negligent destruction of vessel held the value 
of the vessel when destroyed, with interest, and not 
profits which neve been earned, except for such destruc- 
tion.—Gossage v. Philadelphia, B. & W. R. Co., Md., 61 
Atl. Rep. 692. 

42. DAMAGES—Evidence.—In an action for conscious 
suffering of plaintiff’s intestate by reason of a personal 
injury, evidence that members of intestate’s family suf- 
fered from tuberculosis held inadmissible.—Dickinson 
v. City of Boston, Mass., 75 N. E. Rep. 68. 

43. DAMAGES—Proximate Result of Injury.—Damages 
must be the natural and proximate consequence of the 
wrong done, and remote damages cannot be recovered, 
even though, specially alleged.—W. F. Vandiver & Co. 
v. Waller, Ala.,39 So. Rep. 136. 

44. DEEDS—Description.—Where the description of the 
property conveyed was a one-fourth interest in a defi- 
nitely described lot, the description is not so vague as to 
be void.— Phillips v. Collinsville Granite Co,., Ga., 51 8. 
E. Rep. 666 

45. DEPOSITIONS—Failure to Seal.— Where a deposition 
was sent tothe clerk of a court without any formal seal- 
ing by the officer, and nothing toindicate that the en- 
velope contained anything more than an ordinary letter 
or communication, it was inadmissible in evidence.— 
Hagan v. tna Life Ins. Co., S. Car., 51S. E. Rep. 683. 

46. DIVORCE—Alimony.—In the absence ofan allega- 
tion that a foreign alimony decree was final, it would be 
presumed, on demurrer to a petition to enforce the 
same, that the court making it had power to modify it.— 
Page V. Page, Mass.,75 N. E. Rep. 92. 

47. DivorcE—Evidence of Detective-—Testimony of 
detectives, employed by complainant after action for 
divorce is at issue, to discover evidence to be made the 
basis of new charges, if circumstantially denied by the 
defendant and wholly uncorroborated, held not the ba- 
sis of a decree for divorce.—Farrow v. Farrow, N. J., 60 
Atl. Rep. 1103. 

48. EASEMENTS— Adverse Possession.—Owner of land 
over which railroad company has easement may, by use 
of land included in such easement, obtain title to a part 
thereof by adverse possession.—Harman Vv. Southern Ry., 
8. Car., 51S. E. Rep. 680. 

49. EASEMENT—Nonuser.— An easement acquired by 
grant cannot be ‘lost by mere nonuser —New England 
Structural Co. v. Everett Distilling {Co., Mass.,75 N. E. 
Rep. 85. 

50. EASEMENTS—Right of Way.—A grantee in a deed of 
a part of a lot held not entitled to a right of way over 
land previously conveyed by the grantor.—Morin v. Le- 
febvre, N. H., 61 Atl. Rep. 675. 

51. EJECTMENT—Action by Administrator.—An admin- 
istrator may maintain ejectment to recover possession 
of the real estate of his intestate.—Moragne v. Moragne, 
Ala., 39 So. Rep. 161. 

52. EMINENT DOMAIN—Condemnation Proceedings.— 
The condemnation of a street crossing over a railroad 
right of way held not the use of a part of the right of 
way of the railroad company for the street, inconsistent 
with the use to which the company had devoted it.— 
Town of Poulan v. Atlantic Coast Line R. Co., Ga., 518. 
E. Rep. 657. 

53. ESTOPPEL—Negligence of Parties Dealing with 
Real Estate Agent .— Where two parties are equally neg- 
ligent in dealing with a real estate agent in reference to 
a mortgage, one suing the other to obtain credit for pay- 
ments made to the agent, which the agent failed to pay 
over, must lose.—Ward v. Trustees of New England 
Southern Conference of M. E. Church, R. I., 61 Atl. Rep. 
651. 





54. EVIDENCE—Malice.—A party cannot testify direct- 
ly as to the existence of malice, but malice as a motive 
must be gathered from a consideration of all the evi- 
dence in the case bearing thereupon.—W. F. Vandiver 
&Co. v. Waller, Ala., 39 So. Rep. 136. 

55. EVIDENCE—Title to Minerals.—Where the question 
at-issue was who owned the granite interest in a certain 
lot, a witness could not testify that it belonged to the 
party who quarried it.—Phillips v. Collinsville Granite 
Co., Ga., 518. E. Rep. 666. 


56. EXECUTORS AND ADMINISTRATORS — Power to Sell 
Real Estate.—An administrator with will annexed held 
only entitled, under the will and a compromise agree- 
ment to convey real estate to the beneficiaries desig- 
nated, and not to sell the land.—Cronan v. Adams, 
Mass., 75 N. E. Rep. 101. 

57. EXECUTORS AND ADMINISTRATORS — Refusal to 
Make Deed.—In a suit to compel an administrator to 
make a deed to a purchaser at sale under order of the 
court, the estate could not be charged with damages for 
the alleged misconduct of the administrator in refusing 
to make the deed.—Mallard v. Curran, Ga., 51 8. E. Rep. 
712. 


58. EXECUTION—Acts of Purchaser Preventing Tender 
in Action to Redeemn.—A tender of lawful charges and of 
value of improvements held not necessary to entitle an 
execution defendant to redeem, where such tender was 
prevented by the acts of the owners of land.—Francis v. 
White, Ala. , 49 So. Rep. 174. 

59. EXECUTION — Tender in an Action to Redeem.— 
When a purchaser at execution sale is absent from the 
state,a tender forthe purpose of redemption must be 
made by a deposit of the money in court on the filing a 
bill to redeem.— Francis v. White, Ala., 39 So. Rep. 174. 


60. FEDERAL COURTS—State Statute of Limitations.— 
Whether a state statute of limitations runs against a 
settler on public land of the United States until the is- 
suance of a patent presents a federal question, on which 
the decisions of the United States Supreme Court are 
controlling.—Slaght v. Northern Pac. Ry. Co., Wash., 81 
Pac. Rep. 1062. 


61. FsRE INSURANCE—Breach of Conditions of Policy.— 
Where an insurance policy prohibits subsequent insur- 
ance,the procuring of another policy was a breach, 
rendering the first policy void.—Lake Superior Produce 
& Cold Storage Co. v. Concordia Fire Ins. Co., Minn., 
104 N. W. Rep. 560. 


62. FRAUDS, STATUTE OF—Antenuptial Agreement.— 
An antenuptial agreement by a husband to make the wife 
beneficiary in a mutual benefit certificate held void 
under the statute of frauds. — Pennsylvania R. Co. v. 
Warren, N. J., 60 Atl. Rep. 1122. 


63. FRAUDS, STATUTE OF—Parol Novation. — Where a 
creditor, his debtor, and a third person, who owes the 
debtor, agree in parol that such third person shall be 
substituted for the debtor, the case is not within the 
statute of frauds.—Palmetto Mfg. Co. v. Parker & An- 
derson, Ga., 51S. E. Rep. 714. 


64. FRAUDULENT CONVEYANCE—Absence of Consider- 
ation.—The absence of avaluaple consideration and the 
insolvency of a grantor will not, when embodied in ad- 
ditional findings, control an express finding that a trans- 
fer was made without fraudulent intent.—Stevens v. 
Myers, N. Dak., 104N. W. Rep. 529. ° 

65. GAMING—Indictment.—In an indictment charging 
the keeping of agaming house, and charging accused 
with gaming, it was not error to charge that, if he 
played or bet contrary to the law, the state could de- 
mand a verdict of guilty.—Groves v. State, Ga., 518. E. 
Rep. 627. 

66. GRAND JuURY—Refusal to Testify.—Where a wit- 
ness before a grand jury, on refusing to answer ques- 
tions and produce papers, was ordered to do so by the 
judgment on a presentment by the grand jury, it was 
immaterial that such body had been previously acting 
beyond the scope of its authority.—In re Hale, U. 8.C. 
C.,8. D. N. Y., 139 Fed. Rep. 496. 
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67. GUARANTY—Extension of Credit Releasing Guar- 
antor.—A guarantor held released, where the creditors 
took a note extending the debt 30 days, though he was 
informed of the intent to extend and remained silent.— 
American Iron & Steel Mfg. Co. v. Beall, Md., 61 Atl. 
Rep. 629. 

68. GUARDIAN AND WARD—Appointment.—In appoint- 
ment of a guardian fora minor child, the welfare of the 
child is the controlling consideration.—In re Dunlap, 
Me., 61 Atl. Rep. 704. 

69. GUARDIAN AND WaRD—Tutrix Ad Hoc.—Where the 
father of a minor has died, there is no objection on ac- 
count of her sex to the appointment by the court of the 
mother as tutriz ad hoc of some of the minors, defend- 
ants in partition.—Chevalley v. Pettit, La., 39 So. Rep. 
118. 

70. HOMICIDE—Instructions as to Manslaughter.—An 
exception to a correct charge on voluntary manslaugh- 
ter is not well taken, where the error assigned is that 
tbe court should have submitted the question of volun- 
tary manslaughter.—Grimes Vv. State, Ga., 51 S. E. Rep. 
721. 

71. HOMICIDE—Review of Evidence on Appeal.—On 
appea! from conviction of murder in the first degree, 
the verdict will not be set aside because a different one 
might fairly have been rendered on the evidence.— 
Commonwealth v. Danz, Pa., 60 Atl. Rep. 1070. 

72. INDEMNITY — Contract Limitations. — A contract 
limitation contained in a bond securing performance of 
a building contract held not to begin to run until the 
foreclosure of certain first mortgages on the premises re- 
sulted in a deficiency.—Burr v. Union Surety & Guar- 
anty Co., 95 N. Y. Supp. 114. 

73. INFANTS—Action by Next Friend.—A declaration 
in tort, filed by a next friend on behalf of an infant, al- 
leging that the next friend complains and that the tort 
was “to the damage of the next friend,” will be stricken 
out.—Blonski v. American Enameled Brick & Tile Co., 
N. J., 60 Atl. Rep. 1101. 

74. INTOXICATING LIQUORS — Local Option Law.—A 
proceeding for a contest under the general local option 
liquor law cannot be annexed to a suit at law or a case 
in equity.—Ogburn v. Elmore, Ga., 51 8. E. Rep. 641. 

75. INTOXICATING LIQUORS—Sale of Patent Medicine. 
—Under Rey. Codes 1899, § 7281, a sale of a patent medi- 
cine as medicine, by a storekeeper, im good faith, is not 
a violation of law, though the same contains alcohol.— 
State v. Williams, N. Dak., 104 N. W. Rep. 546. 

76. INTOXICATING LIQUORS—Transfer of License.—A 
request from the holder of a saloon license to transfer 
the same applies only to the then existing license.— 
Mydosh v. City of Bayonne, N. J., 60 Atl. Rep. 1111. 


77. JUDGMENT — Jurisdiction of Trial Court. — After 
final judgment of conviction, the jurisdiction of the 
trial court cannot be questioned by an inquiry into the 
manner in which the accused was brought before it.— 
Rigor v. State, Md., 61 Atl. Rep. 631. 


78. JURY—Motion to Quash Special Venire.—A motion 
to quash a special venire, not made until after the jury 
had been accepted by the state and defendant, was too 
late.—Dunn v. State, Ala., 39 So. Rep. 147. 

79. JUSTICESOF THE PEACE—Jurisdiction.—A justice 
court has jurisdiction of an action for the breach ofa 
contract of bailment, when the amount sued for does 
not exceed $100.—Bates v. Bigby, Ga., 51S. E. Rep. 717. 

80. LIBEL AND SLANDER — Defense of Privilege.—To 
make the defense of privilege complete, good faith, an 
interest to be upheld, a statement properly limited, a 
proper occasion, and publication to proper persons 
must all appear.—Sheftall v. Central of Georgia Ry. 
Co., Ga., 51S. E. Rep. 646. 

81. LIBEL AND SLANDER—Privileged Communications. 
—A report by school principal concerning a teacher 
under him to the superintendent, and ‘the latter’s writ- 
ten statement that he believed the same, held not libel- 
ous per se.—Walker v. Best, 95 N. Y. Supp. 151. 

82. LIBEL AND SLANDER—Protection of Rights. — One 





may publish whatever he honestly believes essential to 
the protection of hisown rights or those of another, if 
the publication be not unnecessarily made.—Sheftall v. 
Central of Georgia Ry. Co., Ga., 51S, E. Rep. 646. 

83. LICENSE—Right to Revoke.—A license granted by 
a board of health to permit one to erect a building and 
use it for a stable held not subject to revocation.—Lowell 
v. Archambault, Mass., 75 N. E. Rep. 65. 

84. Lis PENDENS—What Constitutes.—The pendency 
of certain suit in chancery, in which no lien was sought 
to be enforced against land, held not a lis pendens, such 
as to affect title to land sold on execution under the de- 
cree.—Moragne v. Moragne, Ala., 39 So. Rep. 161. 

85. LOGS AND LOGGING—Sale and Removal of Stand- 
ing Timber.—A purchaser of standing timber held en- 
titled to a reasonable time within which to remove the 
same as against a subsequent grantee of the land.— 
Kidder v. Flanders, N. H., 61 Atl. Rep. 675. 

86. MANDAMUS—To Compel Commissioners to Order an 
Election.—A petition for mandamus to compel county 
commissioners to order an election in an entire pre- 
cinct to repeal a stock law held bad, where the stock 
district is only part of the precinct.—State v. Lovejoy, 
Ala., 39 So. Rep. 126. 

81. MASTER AND SERVANT—ASsumed Risk.—A servant, 
injured while attempting to clear a cotton picker, which 
was no part of his duty, held to have assumed the risk, 
and was not entitled to recover.—Aziz v. Atlantic Cot- 
ton Mills, Mass.,75 N. E. Rep. 73. 

88. MASTER AND SERVANT—Defects in Machinery.—In 
an action by an employee to recover for injuries caused 
by defects in machinery, question of defendant’s negli- 
gence held one for the jury. —Shalgren v. Red Cliff 
Lumber Uo., Minn., 104 N. W. Rep. 581. 

89. MASTER AND SERVANT—Failure to Inspect Machin- 
ery.—Automatic creeping of belt, and consequent start- 
ing of carding machine, held sufficient evidence of neg- 
ligence on master’s part, in failing to inspect, to author- 
ize a recovery for injuries to servant. — Petrarca v. 
Quidnick Mfg. Co., R.1.,61 Atl. Rep. 648. 

90. MASTER AND SERVANT—Instructions as to Negli- 
gence.—It wasnot error, in an action for injuries toa 
servant, to assume that negligence of the company and 
its failure to exereise ordinary care were synonymous 
terms.—Sanders v. Central of Georgia Ry. Co., Ga., 51 
S. E. Rep. 728. 

91. MASTER AND SERVANT—Insurance Against Injury. 
—The master does not assume the obligation to guar- 
anty thatthe servant will never sustain any injury in 
his employment. — Snowdale v. United Box Board & 
Paper Co., Me., 61 Atl. Rep. 683. 

92. MALICIOUS PROSECUTION —!Liability of Corpora- 
tion.—Conversations with the officers of a corporation 
held competent to show it had knowledge of a malicious 
prosecution, during its pendency, by its general mana- 
ger.—Nickelson v. Cameron Lumber Co., Wash., 81 
Pac. Rep. 1059. 

93. MASTER AND SERVANT-— Liability of Independent 
Contractor.—Contention that abutting owner of prem- 
ises, authorized by the city to construct a sidewalk, could 
not delegate his powers to an independent contractor, 
so as to exempt himself from liability for the contract- 
or’s negligence, held untenable.—Massey v. Oates, Ala., 
39 So. Rep. 142. 

94. MASTER AND SERVANT—Negligence.—In an action 
for injuries to a servant caused by a defective ladder, 
evidence held to require the submission of the question 
of defendant’s negligence to the jury.—Carroll v. Metro- 
politan Coal Co., Mass., 75 N. E. Rep. 84. 

95. MASTER AND SERVANT—Purpose of Replevin Bond. 
—The purpose served by a replevin bond is to provide 
security to the defendant, if he prevails, for a return of 
the property,and to indemnify him for such damages 
and costs as he may be entitled to recover.—Parker v. 
Young, Mass.,75 N. E. Rep. 98. 

96. MASTER AND SERVANT—Tort of Servant.—Where a 
trainman throws bricks at a dwelling house near the 
track from a moving freight train, the railroad com- 
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pany is not liable.—Davenport v. Charleston & W. C. 
Ry., 8. Car., 51S. E. Rep. 677. 

97. MINES AND MINERALS—Support of Surface.— Where 
the ownership of the suiface and that of the minerals 
are in different persons, the owner of the surface has an 
imp ied right to support for his land.—Phillips v. Collins- 
ville Granite Co., Ga., 51 8. E. Rep. 666. 

98. MORTGAGES — Deed Absolute.— Absolute deeds, 
given solely by way of security and constituting in fact 
only mortgages, carry with them no estate in the land, 
but create only a lien thereon as incident to the secured 
debt.—Anglo-Californian Bank v. Cerf, Cal., 81 Pac. 
Rep. 1077. 

99. MORTGAGES — Future Indebtedness. — General 
mortgage securing future indebtedness held to cover a 
balance due on a debt specially secured after exhaust- 
ing the special security. — Anglo-Californian Bank v. 
Cerf, Cal., 81 Pac. Rep. 1077. 

100. MUNICIPAL CORPORATIONS — Assessing Street 
Railways for Street Improvements. — A street railway 
company heid not liable to assessment for the widening 
of a street because of its having tracks thereon. — In re 
East 133d St., 95 N. Y. Supp. 76. : 

101. MUNICIPAL CORPORATIONS—A ward to Lowest Bid- 
der.—Before the bid of the lowest bidder for a municipal 
contract can be rejected, he is entitled to a hearing.— 
Faist v. City of Hoboken, N. J., 60 Atl. Rep. 1120. 

102. MUNICIPAL CORPORATIONS—Duty to Keep Streets 
in Safe Condition.—A city must keep its streets and side- 
walks in areasonably safe condition.—Idlett v. City of 
Atlanta, Ga., 51S. E. Rep. 709. 

103. MUNICIPAL CORPORATIONS — Improper Use of 
Park.—A citizen and taxpayer as such held not em.- 
powered to maintain suit to enjoinimproper use of prop- 
erty conveyed to the city for a park.—Bancroft v. Ban- 
croft, Del., 61 Atl. Rep. 689. 

104. MUNICIPAL CORPORATIONS—Injury to Pedestrian 
from Fireworks on Private Property.—One injured by a 
premature explosion of fireworks on private property 
abutting a street at an exhibition permitted by a city 
held entitled to recover from the city.—Walker v. City of 
New York, 95 N. Y. Supp. 121. 

105. MUNICIPAL CORPORATIONS —- Laying Out Streets.— 
The decision of a town having power to lay out streets 
that one ata given point is necessary will not be inter- 
fered with by the courts.—Town of Poulan v. Atlantic 
Coast Line R. Co., Ga., 51 S. E. Rep. 657. 

106. MUNICIPAL CORPORATIONS—Liability for Torts.—A 
city, engaged in the business of lighting its streets under 
St. 1825, p. 313, ch. 3, held engaged in an enterprise for its 
own benefit, and liable for its negligent management 
thereof.—Dickinson v. City of Boston, Mass., 75 N. E, 
Rep. 68. 

107. MUNICIPAL CORPORATIONS — Reassessment for 
Public Improvements.—Where an application for judg- 
ment for alocal improvement was denied, and a reas- 
sessment made,the property owners, having paid the 
original assessment, could object to void reassessment 
proceedings.—State v. District Court of Ramsey County, 
Minn., 104 N. W. Rep. 553. : 

108. MUNICIPAL CORPORATIONS—Street Improvements. 
Where a street was paved partly with brick and partly 
with asphalt, the cost of paving the whole street held 
assessable according to benefits upon the whole line.— 
Cossitt Land Ov. v. Neuscheler, N. J.,60 Atl. Rep. 1128. 

109. MUNICIPAL CORPORATIONS— Street Improvement 
and Notice of Assessment.—An ordinance directing that 
a street be paved and the cost assessed upon the prop- 
erty benefited isa judicial act, and it is necessary that 
notice be given and an opportunity for hearing afforded 
the property owners.—Sears v. Atlautic City, N. J.,60 
Atl. Rep. 1093. 

110. NEGLIGENCE—Injury to Child —The contributory 
negligence of parents in permitting a child of four years 
to go withouta caretaker on the streets on which elec- 
tric cars are operated cannot be imputed to the child.— 
Jacksonville Electric Co. v. Adams, Fla., 39 So. Rep. 183. 

1ll. NEGLIGENCE—Fall of Elevator Prima Facie Evi 





dence.—The fall of a loaded elevator is prima facie evi- 
dence of negligence in the person charged with the duty 
of operating it.—Kdwards v. Manufacturers’ Bldg. Co., 
R. 1., 61 Atl. Rep. 646. 

112. OFFICERS—Term of Office.—Words, “until his suc- 
cessor is elected and qualified,” as used in constitution 
and statutes relative to terms of office, construed.—Pro 
well v. State, Ala., 39 So. Rep. 164. 

113. PARENT AND CHILD—Voluntary Gift.— The fact 
that by a gift toa particular child a mother deprives 
herself of the means of making equally large donations 
to her other children does not render such gift in- 
valid.—Kennedy v. McCann, Md., 61 Atl. Rep. 625. 

114. PARTITION—Relationship of Parties.— Where, in 
partition, petitioner claimed asa descendent of D, the 
burden was on her to prove the number of children D 
had, in order to show petitioner’s share in the premises. 
—Joyce v. Dyer, Mass., 75 N. E. Rep. 81. 

115. PARTNERSHIP—Contract of Member.— An agree- 
ment between a customer and a member ofa firm that 
its goods may be purchased and paid for by the pur- 
chaser in commodities furnished the partner is void.— 
Eady vy. Newton Coal & Lumber Co., Ga., 518. E. Rep. 
661. 

116. PLEADINGS—Change in Corporate Name After Suit 
Brought.— Where plaintiff corporation amends its peti- 
tion by alleging that, since suit brought, its corporate 
name has been changed, in order to recover under the 
name as changed it must prove the allegations of the 
amendment. — Atlantic Coast Line R. Co. v. Waycross 
Electric Light & Power Co., Ga., 518. E. Rep. 621. 

117. PRINCIPAL AND AGENT — Authority of Agent. — 
Where the authority of an agent is uncertain, and ex- 
press oral authority is not satisfactorily shown, his au- 
thority may be implied from acts and circumstances.— 
Anglo-Californian Bank v. Cerf, Cal., 81 Pac. Rep. 1081. 

118. PRINCIPAL AND AGENT — Authority of Receiving 
Agent.—It is presumed that telegraph company’s agent 
for the reception of messages has authority to bind the 
company by agreement as to the time for sending mes- 
sages.— Western Union Telegraph Co. v. Merrill, Ala., 39 
So. Rep. 121. 

119. RAILROADS—KHEffect of Failure to Stop, Look and 
Listen.—Failure of traveler on highway to stop, etc., be- 
fore crossing a railroad, held not to contribute to the 
fright of his mule at a mail crane at the crossing, in such 
manner as to bar recovery for injuries resulting from 
such fright.—Western Ry. of Alabama v. Cleghorn, Ala., 
39 So. Rep. 133. 

120. RECEIVERS Purchase by Administrator —That an 
administrator bid off the property at a receiver’s sale, 
and that it was sold in part as the property of his intes- 
tate, did not render the sale and the deed void.—Phillips 
v. Collinsville Granite Co., Ga., 51S. E. Rep. 666. 

121. SALES—Partnership.— Where a partner sells his 
interest, and the business is conducted by the other and 
a new partner, held, that there was a discontinuance of 
business by ‘‘the purchaser,” within the condition as to 
credit in a contract of sale to the firm.—Warren & Lanier 
v. Cash, Ala., 39 So. Rep. 124. 

122. SCHOOLS AND SCHOOL DISTRICTS—Teacher’s Com- 
pensation for Substitutes.—Where a teacher’s wife taught 
for him during his illness the jury might find that the 
school accepted ber services in lieu of those of her hus- 
band, and that the teacher was to receive the compensa- 
tion therefor.—Southern Industrial Institute v. Heller, 
Ala., 39 So. Rep, 163. 

123. SEARCHES AND SEIZURES—Subpcena Duces Tecum. 
—A subpena duces tecum, requiring an officer of a corpo- 
ration to present to a grand jury private documents, 
papers. etc., for the purpose of proving a violation of 
the anti-trust act by the corporation, held an unreason- 
able search and seizure prohibited by Const. U.S. Amend. 
4.—In re Hale, U.S.C. C.,8, D. N. Y., 189 Fed. Rep. 496. 

124. SHIPPING—Limitation of Liability.—A steamship 
company held not debarred from the right to a limita- 
tion of lability for damages caused by a collision for 
which jts vessel was in fault for excessive speed, on th® 
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ground of its privity or knowledge.—La Bourgoyne, U. 
8. C. C. of App., Second Circuit, 139 Fed. Rep. 433. 

125. SHIPPING—What Constitutes CoHision.—A vessel 
which struck a wrecked vessel beld not in collision with 
another vessel, within the meaning of a policy insuring 
her against collision with another vesse].—Burnham v, 
China Mut. Ins. Co., Mass.,75 N. E. Rep. 74. 

126. STREET RAILROADS—Injury to Child on Tracks.— 
Where a motorman should and must have seen a child 
of tender years, unattended, and in dangerous prdximity 
to the track, it was his duty to use commensurate means 
to prevent injuring such child.— Jacksonville Electric 
Co. v. Adams, Fla., 39 So. Rep. 183. 

127. STREET RAILROADS— Safe Place to Alight.—A 
charge that a street car company must select a reason- 
ably safe place for landing passengers is not open to ob- 
jection as charging that a failure so to do would be neg- 
ligence per se.—Macon Ry. & Light Co. v. Vining, Ga., 51 
S. E. Rep. 719. 

128. TAXATION—Action to Annu] Tax Sale.—In an ac- 
tion to annul a tax sale, statement in complaint held, as 
against a demurrer, insufticient to show that the prop- 
erty had not been assessed.—Scott & Barrett Mercantile 
Co. v. Nelson County, N. Dak., 104 N. W. Rep. 528. 

129. TELEGRAPHS AND TELEPHONES—Duty to Transmit 
Message.—Duty of telegraph company, on certain facts, 
held to be to transmit acertain message; the risk as- 
eumed by the sender being that the agent to whose office 
the message was to be sent was not at his office.—West- 
ern Union Telegraph Co. v. Merrill, Ala., 39 So. Rep. 121. 


130. TELEGRAPHS AND TELEPHONES—Right to Furnish 
Instruments.—Where a telephonecompapny, in procuring 
its franchise, contracted to furnish service at a certain 
rate, provided the subscribers furnished their own in- 
struments, the company was nevertheless entitled to 
furnish its instruments, but not to make any extra charge 
therefor.—Wright v. Glen Telephone Co., 95 N. Y. Supp. 
101. 

131. TENANCY IN COMMON—A(verse Possession.—Long, 
exclusive, and uninterrupted possession by the tenant 
in common held evidence by which a jury may and ought 
to infer an action at ouster of the other tenants in com- 
mon.—Joyce v. Dyer, Mass., 75 N. E. Rep. 81. 

132. TRADE UNIONS—Fine on Member.—A member of 
a union of musicians, appealing from a fine, heldtohave 
complied with the by-law entitling hii to redress in the 
courts.—Fuerst v. Musical Mut. Protective Union, 95 N. 
Y. Supp. 135. 


138, TRIAL—Effect of Motion for Verdict by Both Par 
ties.—Where a verdict is directed after both parties have 
requested a direction, the decision on the facts has the 
same effect on appeal as if the verdict had been found 
by a jury.—Baker v. D. Appleton & Co.,95 N. Y. Supp. 
125. 

134. TRIAL — Evidence of Title in Ejectment Suit. — 
Where, in a suit to recover realty, the plaintiff relies on 
a receiver’s deed, that defendant in the case on trial was 
no party to the action in which the receiver sold the 
property is no ground for excluding the deed.—Phillips 
v. Collinsville Granite Co., Ga., 51 8. E. Rep. 666. 

135. TRIAL—Necessity of Requests.— Where defendants 
apprehend that the jury might, under the charge, award 
plaintiff damages that are not recoverable, they should 
request av explanatory charge.—W. F. Vandiver & Co. v. 
Waller, Ala., 39 So. Rep. 136. 

136. TRIAL—Nonsuit.—Under the act of 1898, where ac- 
tion is based on negligence and willfulness, a nonsuit 
may be granted as tothe willfulness, when there is no 
evidence to sustain it.—Machen v. Western Union Tele- 
graph Co.,S COar.,51S. E. Rer. 697. 

137. TRIAL—Reception of Evidence.—It is within the 
discretion of the trial court to allow plaintiff to give all 
his evidence at one time, even though it tends to show 
negligent custom, before it is shown that the negligent 
act was committed by defendants.—Campbell v. Railway 
Transfer Co., Minn., 104 N. W. Rep. 547. 

188. TRosts—Character of Proof to Establish.—Estab- 





lishment of resulting trust or equitable interest iv prop 
erty held, under the circumstances, to require clear 
proof, or at least a strong preponderance of evidence.— 
Kennedy v. McCann, Md., 61 Atl. Rep. 625. 

13y. TRUSTS—Confusion of Trust Fund.—Depositor in 
insolvent bank held not entitled to a special fund, whieh 
the bank had not kept separate, in preference to other 
creditors.—Italian Fruit & Importing Co. v. Penniman, 
Md., 61 Atl. Rep. 694° 

140. TRusTs—Mortgage by Trustee.—A mortgage given 
by a trustee on property the title to which he holds in 
trust for himself and others, although unauthorized and 
invalid as against his co-owners, is valid as to his in- 
dividual interest in the property as against a subsequent 
purchaser.—Sternfels v. Watson, U. 8. C. C., D. Oreg., 
139 Fed. Rep. 505. 

141. TRusTs— Savings Bank Deposits.— Savings bank 
deposits in the name of one other than the depositor, 
accompanied by a delivery of the passbook, held not to 
create an irrevocable trust during the life of the deposi- 
tor.—Lattan v. Van Ness, 95 N. Y. Supp. 97. 

142. Trusts—Use of Son’s Name in Purchasing Land. 
—The bare fact that father used his son’s name in pur- 
chasing lands held not to affect the father’s title, nor to 
create any interest in the son.— Chapman vy. Tyson, 
Wash., 81 Pac. Rep. 1066. 

143. VENDOR AND PURCHASER—Unilateral Contract.— 
Where one agrees to sell land at a given price, but the 
other person does not agree to buy, the contract is un- 
ilateral.—Cooley v. Moss, Ga., 518. E. Rep. 625. 

144. WAREHOUSEMAN—Improper Storage of Goods.—In 
an action against a warehouseman for negligent storage 
of goods, if plaintiff failed to sustain a charge of negli- 
gence made, the judge should exclude such issue from 
the jury.—Western & A. R. Co. v. Branan, Ga., 51 8. E. 
Rep. 650. 

145. WATERS AND WATER CouRSES—Surface Waters.— 
Proprietor of land over which surface water flows in two 
or more channels may not collect and discharge such 
surface water onto the land ofa lower proprietor through 
a single channel.—Humphreys v. Moulton, Cal., 81 Pac. 
Rep. 1035. 

145. W1LLs— Construction as to “Dying Without Is- 
sue.”’—Dying without issue living at the time of his de- 
cease, as used in a will, means a definite failure of issue. 
—Beckley v. Riegert, Pa., 61 Atl. Rep. 641. 

147. WILLS—Devisavit Vel Non.—On the trial of an is- 
sue of devisavit vel non the burden is on the propounder 
of the will to make a prima facie case, and when this is 
done the burden shifts to the caveators.—Credille v. Cred- 
ille, Ga., 51S. E. Rep. 628. 

148. WILLS—Executor’s Power of Sale.—An executor’s 
power of sale could not be defeated by the devisee’s 
election to take the property in kind, unless all of thein- 
terested devisees concurred and exercised such election 
before sale.—Cronan v. Coll, N. J., 60 Atl. Rep. 1092. 

149. WILLS — Presumption Against Intestacy. — The 
mere fact of the making of a will furnishes in itselfa 
strong presumption that testator had no intention to die 
intestate as to any of his property.—Welsh v. Gist, Md., 
61 Atl. Rep. 665. 

150, WILLS — Testamentary Character of Deed. — A 
paper in the form of a deed, purpurting to convey the 
title in presenti, is not testamentary because it recites 
that the premises are to remain the property of the gran- 
tor during her natural life.—Sharpe v. Mathews, Ga., 51 
8. E. Rep. 706. 

151. WITNESSES—Competency of Child Kight Years.— 
Where a witness eight years old clearly comprehends the 
difference between the truth and falsehvod, and his duty 
to tell the truth, he was substantially qualified as a wit- 
ness.—Commonwealth v. Furman, Pa., 60 Atl. Rep. 1089. 

152. WITNESSES — Cross-Examination. —In an action 
against a railroad for injuries to a traveler on a high- 
way, caused by his mule taking fright at mail crane 
erected at a crossing, certain evidence held not proper 
on cross-examination.—Western Ry. of Alabama v. Cleg- 
horn, Ala., 39 So, Rep. 133, 





=P == Dw we = oe 


++ = 


